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HIST 151 – Essay 5: “Religion and Morality are Indispensable Supports”

The first presidential administration under the new Federal Constitution was coming to an end. President George Washington, the sixty-four year old father of his nation, finally concluding his service to the American people, was looking forward to a well-deserved, well-earned retirement at Mount Vernon, his majestic landed estate along the banks of the Potomac River. During his illustrious political and military career, Washington served as the supreme commander of the American forces during the Revolutionary War, the president of the 1787 Federal Convention that created the Constitution, the first President of the United States under that Constitution, and a pillar of exceptional character, integrity, and leadership during America’s colonial and early national history. Now, in the fall of 1796, clearly tired and aged over the stresses of the previous eight years, he was about to voluntarily surrender power after presiding over perhaps the eight most important years in American history. 

In his final official message to the American people, published in September 1796, President Washington expressed confidence in America’s future and in the ability of the American people to secure that future. Believing in the unity of the American people, Washington asserted the “name of American, which belongs to you in your national capacity, must always exalt the just pride of patriotism more than any appellation derived from local discriminations.” A great champion of the principle of American exceptionalism, Washington encouraged Americans to respect the new government under the Constitution, “the offspring of our own choice, uninfluenced and unawed, adopted upon full investigation and mature deliberation, and containing within itself a provision for its own amendment. . . Respect for its authority,” the president continued, “compliance with its laws, acquiescence in its measures, are duties enjoined by the fundamental maxims of true liberty.”
 
But it was not just blind obedience to the law that would provide political prosperity. What would prevent a future government and those who operate within it from abusing power? Washington warned against the “spirit of encroachment” and the “consolidat[ion of] the power of all the departments in one,” creating “a real despotism.” The president recognized the “love of power, and [the] proneness to abuse it” and urged that the restraints on government embedded in the Constitution be respected. “But let there be no change [in government’s structure] by usurpation,” Washington cautioned. “[F]or though this, in one instance, may be the instrument of good, it is the customary weapon by which free governments are destroyed. The precedent must always greatly overbalance in permanent evil any partial or transient benefit.”
 
But how to ensure that a free government—limited in nature, “insur[ing] domestic Tranquility” but also “secur[ing] “Blessings of Liberty,”
 created by the people, with their consent—could survive in a world in which fallibility and corruptness “predominates in the human heart?” For that, President Washington had an undeniable answer.

Of all the dispositions and habits which lead to political prosperity, religion and morality are indispensable supports. In vain would that man claim the tribute of patriotism, who should labor to subvert these great pillars of human happiness, these firmest props of the duties of men and citizens. The mere politician, equally with the pious man, ought to respect and to cherish them. A volume could not trace all their connections with private and public felicity. Let it simply be asked: Where is the security for property, for reputation, for life, if the sense of religious obligation desert the oaths which are the instruments of investigation in courts of justice? And let us with caution indulge the supposition that morality can be maintained without religion. Whatever may be conceded to the influence of refined education on minds of peculiar structure, reason and experience both forbid us to expect that national morality can prevail in exclusion of religious principle.

Thus, according to President Washington, securing the liberty pillars of American exceptionalism—free self-government, economic free markets, landed property rights—required a firm moral sense, which could only be safeguarded and guaranteed by uplifting, respecting, and defending another pillar of American exceptionalism: religious and spiritual faith.

Washington’s Administration

Launching the American state under the federal Constitution—President Washington called it an “indissoluble union between virtue and happiness”
—was the culmination of a series of extraordinary set of events over the previous twenty-five years. As Conrad Black explains:

[T]he American colonists had developed a burning, independent patriotism and brilliant national leadership, had outmaneuvered the greatest nations in Europe, had electrified the world, had restored serious republican government to the world after an absence of 17 centuries, had politically formalized the Enlightenment by endowing themselves with novel but instantly respected political institutions, and had set forth in the world, as their greatest subsequent leader famously said, “dedicated to the proposition that all men are created equal.” An epochal political and national experiment had been prepared by a brilliant sequence of strategic triumphs.

Success of the new Federal Constitution was no guarantee; indeed, the process of creating the document had been raucous and, at times, downright disorderly.  But under the steady leadership of George Washington, the convention’s presiding officer, and persistence by such diverse figures as James Madison, Gouverneur Wilson, Roger Sherman, and Alexander Hamilton, the delegates finalized the trappings of a new form of government by the end of the hot and steamy summer of 1787.  Within a year, nine of the thirteen states ratified the document putting it into effect and, on April 30, 1789, after being unanimously elected by the Electoral College, George Washington was inaugurated the first President of the United States.
 
Washington’s inauguration as the first president under the new Constitution was a highly anticipated event. Along the two hundred and fifty mile journey from his Mount Vernon home to New York City, the seat of the new government, thousands of Americans in the many cities and towns through which the new president’s caravan passed met Washington with great fanfare. Upon reaching New York, he met with members of the new Congress and many of New York’s leading citizens; following his short inaugural address, President Washington led the members of the House of Representatives and Senate to an Episcopal Church for prayer and to sing praises.
 If the support from the American people was any indication, the United States of America with George Washington at the helm was in good hands. 
The understanding that George Washington would serve as the nation’s first commander-in-chief was a major reason the Constitution’s supporters, known as the Federalists, were able to triumph over their anti-Federalist opponents. Debate over the national executive—unitary or plural, the election process, re-eligibility, powers and responsibilities, even whether to include it in the new government—had provoked some of the most heated debate at the convention. But the knowledge that Washington, whose integrity and honor was unquestioned and disdain for power well known, combined with his leadership abilities and reputation as the most principled of Americans, would serve at the head of the new government put many minds at ease. Publically, Washington expressed no desire to come out of retirement and resume public service. Indeed, this reluctance to become the nation’s chief executive made him even more appealing, not only to his supporters, but also to those suspicious of executive power. Privately, however, Washington was more eager to accept the presidency, as he had a vested interest in realizing the success of the new government following his sacrifices during the American Revolution and his role as president of the 1787 Constitutional Convention. Failure of the Constitution would irreparably tarnish his reputation.

The selection of George Washington as the nation’s first president could not have been a better choice. Indeed, he is considered by virtually all historians as a great president, and by some the greatest.  President Washington receives very high marks, not only due to his personal qualities, but because his administration had the very daunting challenge of implementing the Constitution and creating a workable governing republican system of government under its provisions. As Fergus Bordewich puts it, he was “not just to fill, cut to create, an office that had never before existed.”
 The United States would need an individual of Washington’s character to put the new Constitution, and more specifically, the newly created executive branch, into action. Understandably, the American people were very suspicious of executive power; indeed, the abuses and corruption of Great Britain’s King George III were still fresh in their minds. However, the experience of a very loose confederated government under the Articles of Confederation demonstrated that a nation as large and diverse as the United States needed a stronger government, possibly one that included an energetic national executive. But with an executive branch came risks; America’s only experience with executive power was on the colonial level, in the form of royally appointed governors, or state governors whose power was generally tightly controlled by the legislature. Ironically, the fear and highly suspicious nature of executive power was such that the national executive’s duties and powers approved in the final version of the Constitution were somewhat vague and open to interpretation. But this vagueness presented the real possibility of the American presidency becoming a very powerful position. President Washington knew this and he also knew that his every act would be precedent setting and would go a long way in establishing the executive branch’s role within America’s new constitutional government. “There is scarcely an action, the motive of which may not be subject to double interpretation,” the president confided to a friend. “There is scarcely any part of my conduct, which may not hereafter be drawn into precedent.”
 Thus, Washington was exceedingly vigilant and deliberative in virtually every presidential decision he made.


In terms of presidential duties, authority, and responsibilities, what may seem as routine and normal to us in the twenty-first century was anything but in 1789. Again, the role of the president was not well-defined in the Constitution. Even the national executive’s official title stimulated an interesting debate. Some suggested the monarchical sounding title “His Excellency” while others, primarily John Adams preferred the more republican, but still highbrow, sounding “His Elective Highness.” Another, in a clumsy effort to combine republican principles with elitist prestige was “His Highness the President of the United States and Protector of Their Liberties.” Finally, it was decided that the national executive would simply be called “President of the United States,” and so it’s been ever since.


But the resolution of the national executive’s title raised a more fundamental question: exactly what were the president’s duties? What was the executive authorized to do? According to the Constitution, the president could make treaties and appoint various executive branch officials and federal judges, but only with the “advice and consent” of the Senate. The only absolute power possessed by the chief executive was the authority to pardon.
 Beyond those powers, the Constitution was silent and open to interpretation. Indeed, very word president suggested that the nation’s executive was intended to be a weak administrator. “President” stems from the verb “to preside,” meaning to oversee, manage, or chair. Was the President of the United States merely to preside over the actions of the other branches of the American government, namely the legislature? Or was he intended to be an equal and energetic player in the process of actively governing the United States. Indeed, the noun “governor” originates from the verb “to govern,” and suggests a more vigorous role in the administration of the state. During the revolutionary era following the declaration of independence, some state executives possessing little or no power were called presidents, while others who exercised more authority were called governors. Where did the President of the United States fall within this governing structure? Again, George Washington would determine how much meat was placed on the bones of the American presidency. But Washington’s role would be even greater than shaping the national executive.  It would be the final service to his country to face head on the very daunting challenge of implementing the Constitution and creating a workable governing republican system of government, a form of government that had not been attempted for several thousand years. America was on a stage before the whole world—again, it was a “city upon a hill”—and George Washington was the lead actor.  
One of the first substantive and most contentious issues confronted by President Washington was the role the executive would play, not in filling executive branch offices—the Constitution was quite clear in that regard—but in discharging those same officials, known as the “removal power.” The Constitution granted the president the power to “nominate” with the “Advice and Consent of the Senate” all “Ambassadors, other public Ministers and Consuls, and all other Officers of the United States.”
 But the Constitution was silent on who possessed the authority to dismiss those executive officials. Today, the president has total authority to dismiss executive department and agency personnel; however, this process was not at all clear at the beginning of Washington’s administration. Some were so suspicious of executive power that they were unwilling to expand the president’s power beyond those specified by the Constitution, namely the power to received Ambassadors and serve as the commander-in-chief of the several hundred military troops spread throughout the country. These opponents of executive power reasoned that if Senate approval was required for presidential appointments, then that same approval should be required for removing officials. In other words, the appointment and removal of executive branch officers should be equally shared by the president and the Senate. Others, however, charged that requiring Senate approval to dismiss executive officials blurred the clear separation of powers embedded in the Constitution and would further undermine an already weak chief executive. A corrupt or disloyal executive official could curry favor with the Senate, who could use the issue as a wedge between the executive and legislative branches. What’s more, a corrupt official or one holding secret loyalties to the legislature to the detriment of the executive could undermine the efficient operation of one of the three branches of government and threaten the executive’s independence.

The Congress and President Washington sparred over this issue during debates on a bill to create a Department of Foreign Affairs that would be headed by a secretary. After listing the secretary’s duties, the bill stipulated that he would be “removable from office by the President of the United States.”
 After several days of debate, the House of Representatives, by a vote of 34-20, rejected a motion to strike the phrase from the bill. In the Senate, debate was even more impassioned. The vote to remove the clause ended in the tie and for the first time in American history, Vice President John Adams, exercising one his few constitutional duties, cast the deciding vote in favor of the president’s removal power. Though the House and Senate votes seemed to settle the issue, the debate over presidential power was not over. But the grant of power to remove executive officers in favor of the president greatly augmented executive authority. And the debate in Congress highlighted the deep suspicions many had regarding executive power. As Ray Raphael points out in his comprehensive study of the removal power issue, “even the Bill of Rights, the lack of which had almost doomed the Constitution, failed to occupy Congress as fully as the great removal debate.”

Another contentious issue settled by President Washington was the role the executive played in establishing foreign policy and concluding treaties. Article Two of the Constitution granted the president the authority, “by and with the Advice and Consent of the Senate, to make treaties, provided that two thirds of the Senators present concur.”
  Again, the Constitution did not specify exactly what “Advice and Consent” actually meant? Did senators need to be active participants in any treaty negotiations? Or was the president required just to give the Senate periodic updates on treaty progress?  What about the House of Representatives? Did the legislative body closest to the people have any role in the conclusion of any treaty with a foreign nation? Since treaties carry the force of law, and because the Constitution required both houses of Congress to participate in law-making, many argued that certainly the House should play some role in the treaty negotiating process. But a strict reading of the Constitution suggested that short of refusing to fund a treaty once it was concluded, House of Representatives played no role in the treaty-making or ratification process. Although many of these questions were raised and hotly debated during the Constitutional Convention and during the ratification debates, none of them were really answered conclusively prior to Washington’s inauguration. 
The question of treaty making authority was answered at the outset of Washington’s administration during the summer of 1789 when the president sought to conclude a treaty with various Indian tribes that occupied American territory. Spanish arms traders had been selling weapons to Indians in the southern portion of the United States, which was significantly obstructing American expansion. This, combined with the migration of Americans onto Indian lands, presented the president with a potential Indian war and threatened his administration almost before it began. As Washington began contemplating how he would deal with the Indian issue, he interpreted the “Advice and Consent” clause of Article Two to actually go to the Senate and consult with its membership. The president was looking for a quick response and possible guidance from the senators; however, some member of the Upper Chamber wanted time to consider each point raised by Washington and his foreign policy team. Not happy, Washington said, “This defeats every purpose of my coming here,” and that he would “be damned if he ever went there again.”
 Despite his disgust, the president did return to the Senate a few days later; however, it was soon clear that a full advisory role for a sluggishly deliberative body such as the United States Senate would prove unworkable in a practical sense. Rather, Washington worked closely with his Cabinet Council, which comprised his executive department leaders, to establish strategies in treaty negotiations. Once the Indian treaty was concluded, the president presented it to Senate, which granted is two-thirds approval.
 

This precedent of presidential leadership in treaty-making was confirmed six years later when President Washington tapped Chief Justice John Jay to lead the American negotiating team in concluding a commercial treaty with Great Britain. (Many in Congress believed that Washington’s selection of the sitting Chief Justice to conduct executive branch business improperly infringed on the separation powers; indeed, a similar situation would never happen today. But the Senate, after extensive debate, confirmed Jay as America’s chief negotiator.) Known as Jay’s Treaty,
 the agreement proved highly controversial and sparked fiery debates in both houses of Congress. Believing the agreement to be overly favorable to Northern commerce interests and harmful to Southern agriculture, many of the Southern representatives opposed the treaty. During the ratification debates, senators raised questions concerning the Senate’s “advice and consent” role and rehashed the idea that a sitting Supreme Court justice serving as the chief negotiator for the president constituted a separation of powers violation. But in the end, the Washington administration convinced enough senators to approve the treaty; thus the Senate provided its “consent” but offered very little, if any, advice. This was not the end of the issue, however. The House of Representatives, who plays no constitutional role in the treaty-making process, threatened to cut off funding to the treaty if certain documents relating to the negotiations were not turned over to House members. The Lower Chamber, in effect, sought to provide its own approval to the treaty, examine its provisions, and pass judgment on the actions of the American negotiators before it would provide funding to effectuate the treaty. President Washington refused the House demands for treaty documents, justifying his decision with a claim of executive privilege, the principle that reserves for the executive branch an exclusive domain over documentation pertaining to sensitive discussions and strategies regarding public policy. The president’s act was first time in American history that the chief executive would claim executive privilege and set a precedent that all future presidents would follow.
 Washington’s hardline stance was sustained when Speaker of the House Frederick Muhlenberg broke a tie in favor of funding the treaty without obtaining the documents.
 With those two precedents, the president gained virtually total control over the treaty-making process with the Senate providing its constitutionally mandated consent only after the negotiations were complete.
In addition to clarifying some of the more vague features of executive power in the Constitution, the new president had to deal with the same problems the nation experienced under the Articles of Confederation.  The United States continued to dramatically increase in population; the first census taken in 1790 counted over four million inhabitants.  Moreover, financial difficulties, primarily the national debt and public credit, plagued the country.  Many viewed the central government as a necessary evil; however, they distrusted it and believed it had to be watched closely for any tyrannical tendencies and have its power curbed at any sign of abuse.  It would not be an understatement to say that many people, at home and abroad, expressed skepticism at the idea that a self-governing republic could succeed in such a new nation and over a vast landmass that was the United States.
The First Congress and the Bill of Rights

While Washington launched the executive branch of government under the Constitution, the First Congress assembled as well.  Similar to the new administration, this body, which contained many members of the Constitutional Convention, would traverse equally unknown territory in the world of American governance. Indeed, one of those members of the Constitutional Convention and soon to be the leading member of the House of Representatives James Madison wrote to his good friend Thomas Jefferson that “We are in a wilderness without a single footstep to guide us.”
 But at its conclusion nearly two years later, a Connecticut representative expressed the sentiments of most of the First Congress’s members when he wrote, “In no nation, by no Legislature, was ever so much done in so short a period for the establishment of Government, Order, public Credit and general tranquility.”

One of the first duties of the First Congress, and one in which Madison would play a leading role, was the addition of a bill of rights to the Constitution, which the Federalists promised to the anti-Federalists during the ratification process.
  Though Madison actually opposed a bill of rights, his leadership in crafting and guiding the amendments through Congress constituted what Edward J. Larson has called “his greatest contribution to American liberty.”
 Interestingly, Madison, who lost to two anti-Federalists for one of Virginia’s U.S. Senate seats, was the victim of an obvious case of “gerrymandering,” the process by which a congressional district is drawn with the principal intention of aiding or hindering the election of a particular candidate or party. Patrick Henry, a strident anti-Federalist who sought to control Virginia’s elections for the new government once he lost the fight over ratification of the Constitution, did “an extraordinary job of creating a congressional district in the Piedmont area of central Virginia that would be hostile to Madison and his supporters.”
 But despite Henry’s political mischief, Madison won the House of Representatives election in Virginia’s Fifth Congressional District by defeating Anti-federalist James Monroe by a margin of 336 votes out of 5189 ballots cast (57 to 43 percent), the only occasion in American history in which two future presidents of the United States squared off in a congressional election.
 But Madison’s victory over his friend may have ultimately preserved the American union at a time when its survival was still in doubt. Though he and most Federalists believed a bill of rights unnecessary because the government created under the Constitution was one of enumerated, not unlimited, powers, Madison moderated his views on the issue in order to persuade enough voters in his largely anti-Federalist district to his side. This was not just a political ploy on the part of the Father of the Constitution; he had given his word to the Constitution’s opponents like Monroe that a list of enumerated rights would be added to the document and he was determined that it be done correctly. It is interesting to speculate what may have occurred had Madison lost his congressional election; it is very possible that the First Congress would have refused to add a bill of rights to the Constitution and the states that had ratified the document under the condition that a bill of rights be added may have chosen to disavow their approval and leave the Union.
 But Madison became a leading member of the First Congress and immediately turned to fulfilling his commitment. “If we can make the Constitution better in the opinion of those who are opposed to it, without weakening its frame, or abridging its usefulness in the judgment of those who are attached to it,” Madison stated, “we act the part of wise and liberal men to make such alterations as shall produce the effect.”
 Though Madison met with weighty opposition in his desire to “make the Constitution better” and to derail those who sought to overturn the entire constitutional structure, his job became considerably easier when George Washington threw his support behind the effort. Always careful to avoid meddling in the legislative process, the chief executive wrote to Madison, “Some of [the amendments] are importantly necessary; others, though of themselves not very essential, are necessary to quiet the fears of some respectable characters and well meaning men. Upon the whole, therefore, not foreseeing any evil consequences that can result from their adoption, they have my wishes for a favourable reception in both houses.”
 Thus, with the blessing of America’s most respected figure, Congressman Madison pressed on.
Out of over two hundred amendments proposed by the state ratification conventions, Madison whittled them down to a much more manageable number of seventeen. When the House version of the amendments went to the Senate, that body reduced them further to twelve.
 What we know as the Bill of Rights
 constitutes the first ten amendments to the Constitution that were ultimately ratified by the required three-fourths of the states;
 collectively, these amendments protect individuals from the abuse of governmental power. Indeed, a close reading of the Bill of Rights reveals “the history of the colonial struggle against British despotism” and “form the core of a free society.”
 The First Amendment protects the freedom of religion, speech, press, assembly and the right to petition the government.  Placing religious liberty at the very beginning of the Bill of Rights indicated the founders’, especially James Madison’s, conviction of its importance as a fundamental right in a free society. This achievement cannot be overstated. Just three years earlier, Madison had guided Virginia’s Statute of Religious Freedom—authored primarily by Thomas Jefferson—through the state’s House of Delegates. The historic law began by asserting the “almighty God has created the mind free” and affirmed that

no man shall be compelled to frequent or support any religious worship, place, or ministry whatsoever, nor shall be enforced or restrained, molested, or burdened in his body and goods, nor shall otherwise suffer on account of his religious opinions or beliefs; but that all men shall be free to profess, and by argument to maintain, their opinion in matters of religion, and that that same shall in no wise diminish, enlarge, or affect their civil capacities.
 

The law’s conclusion made it clear that the statute was more than just an ordinary piece of legislation; rather, it was an historic accomplishment in the annuls of natural law: “we are free to declare, and do declare that the rights hereby asserted are of the natural rights of mankind, and that if any act shall be hereafter passed to repeal the present, or to narrow its operation such act will be an infringement of natural right.”
 Happy with his accomplishment, Madison wrote to fellow religious liberty advocate Jefferson that we have “in the country extinguished forever the ambitious hope of making laws for the human mind.”
 His experience with preserving religious liberty in Virginia provided him guidance in formulating religious freedom for the entire nation. In this way, the United States became the first nation in the history of the world to recognize the principle of religious liberty and assert the notion that all persons could “freely exercise” that liberty. Judge John Noonan leaves no doubt as to the historic nature of Madison’s achievement. He says that the “Free exercise—let us as Americans assert it—is an American invention. How foolish it would be to let a false modesty, a nervous fear of chauvinism obscure the originality.”
 Madison’s affirmation of religious liberty and the codification of its free exercise serves as a classic statement of American exceptionalism. 

In order to preserve the people’s ability to resist a tyrannical government and to protect their inherent right to self-defense, the Second Amendment preserves “the right to keep and bear arms.”  This amendment provided the basis all other protections against an abusive government as only an armed populace would have the wherewithal to “defend themselves against the government.”
 Indeed, as William Bennett points out, “An armed people remain a free people because they are the last redoubt against a hostile government’s tyrannical advances.”
 Another writer notes that “the best example of why the public so strongly demanded a bill of rights was the determination of all Americans to continue to possess firearms.” Unquestionably, the Framers of the Constitution considered the right to bear arms as “important as freedom of religion and the press [and] was symbolic of the crusade to obtain a bill of rights” to the Constitution.
 George Washington, twenty years earlier during the aftermath of the crisis over the Townshend Duties, wrote that to “maintain the liberty which we have derived from our Ancestors . . . no man shou’d scruple, or hesitate a moment to use a-ms [arms
] in defense of so valuable a blessing.”
 Many of the states at the time of the Constitution’s and Bill of Rights’ approval and ratification required their free citizens to possess firearms. James Madison recognized the need for an armed citizenry to protect against an abusive national government when he wrote in Federalist 46 it “would be opposed a militia amounting to near half a million of citizens with arms in their hands.”
 Noah Webster spoke for many when he asserted that “the supreme power in America cannot enforce unjust laws by the sword because the whole body of the people are armed and constitute a force superior to any band of regular troops.”
 And Thomas Jefferson recognized the fallacy of gun control laws when he included the following passage in his “Commonplace Book” government: “Laws that forbid the carrying of arms disarm only those who are neither inclined nor determined to commit crimes. Such laws make things worse for the assaulted and better for the assailants; they serve rather to encourage than to prevent homicides, for an unarmed man may be attacked with greater confidence than an armed man.”
 
But it was not just the Framers’ generation who recognized the importance of the Second Amendment’s protection of an armed citizenry in a free state. Nineteenth century journalist, reformer, and civil rights advocate Ida B. Wells expressed perhaps the best justification for the self-defense and self-preservation need for the Second Amendment when she wrote in 1892, “Of the many inhuman outrages of this present year, the only case where the proposed lynching did not occur, was where the [black]men armed themselves. The only times an Afro-American who was assaulted got away has been when he had a gun and used it in self-defense. The lesson this teaches, and which every Afro-American should ponder well, is that a Winchester rifle should have a place of honor in every black home, and it should be used for that protection which the law refuses to give.”
 Indeed, the first substantial gun control movement in America occurred prior to the Civil War in an effort to prevent racial equality; most southern states made ownership of firearms by black Americans illegal. This movement reached its pinnacle in the Supreme Court’s infamous Dred Scott decision in 1857 when Chief Justice Roger B. Taney wrote if black Americans “were so received, and entitled to the privileges and immunities of citizens, it would exempt them from the operation of the special laws and from the police regulations which they considered to be necessary to their own safety. . . [It would also] give them the full liberty to keep and bear arms wherever they went.”
 Later, after the Civil War, similar tactics were employed to strip civil and political rights from black citizens and establish and maintain racial segregation well into the twentieth century.

The Third Amendment, recalling the Quartering Act during the Revolutionary era, prohibits the government from forcing citizens to house soldiers, while the Fourth Amendment protects citizens from “unreasonable searches and seizures,” and requires a search warrant signed “supported by Oath or affirmation” and issued “upon probable cause” to conduct a search against a person’s “houses, papers, and effects.”  The Fifth through Eighth Amendments deal with due process of law in legal and judicial proceedings that had been regularly violated by the British during the revolutionary era; in essence, they secured the people’s fundamental rights and liberties.  Included in these guarantees are protections against double jeopardy and self-incrimination; guarantee a fair, speedy, and public trial; preserve “the right of trial by jury;” and prohibit “cruel and unusual punishments.”

The “due process of law” clause is one of the most important provisions in the American Constitution. It is associated with the protection of “life, liberty, and property” in the Constitution’s Fifth Amendment. Due process of law means not only that established and accepted practices must be adhered to when Congress and the executive pass and implement legislative acts, what Timothy Sandefur calls “formal procedures;” more importantly, those laws must also include “elements like regularity, generality, and fairness,”
 and those charged with introducing, debating, and implementing those laws must ensure that they do not violate the fundamental rights and liberties of all the people. To do otherwise would be arbitrary, lawless acts and would run contrary to the very purpose of government’s existence. “The Due Process Clause is a promise that government will not take away the people’s rights simply because it says so, but only in accordance with principles that we recognize as marking the difference between lawful and arbitrary rule.”
 As Sandefur concludes, “the Due Process of Law requirements puts legally enforceable boundaries around the power of government, and those boundaries are built on the foundation of equal liberty articulated in the Declaration and Constitution.”
 Later, following the American Civil War, the Fourteenth Amendment would contain similar language that would ensure the same fundamental rights, liberties, and protections against actions by state governments.

The Ninth and Tenth Amendments sought to answer the question, “to what extent could the federal [national] government exercise powers not explicitly granted in the Constitution?”
 While this question has been debated for over two hundred years, to no resolution so far, the last two amendments clearly affirmed the federal nature of the United States Constitution; explicitly secured the separation of governmental powers between the national, state, and local authorities; and reiterated the limited nature of the federal government’s authority.  However, in recent years these amendments have been largely ignored by American political leaders and judges as the power and scope of the federal government has dramatically evolved in size and expanse well beyond the intentions of the Constitution’s authors.  The Ninth Amendment states that specifying certain unenumerated or unspecified rights in the Constitution “shall not be construed to deny or disparage others retained by the people.”
  This clause satisfied those who, like Madison, did not believe a bill of rights necessary by asserting that any rights not specified in the Bill of Rights did not preclude or impede any other rights retained by the people.  In other words, this amendment meant that the Bill of Rights was not all-inclusive and was designed to protect against the fear that if a specific right was not mentioned it did not exist. What’s more, this amendment provided protection against the implication “that the federal government had the power to decide which rights to guarantee.”
 The Tenth Amendment stipulates that all rights not explicitly delegated to the United States government or prohibited by the federal Constitution to the states are “reserved to the States respectively, or to the people.”
  This provision satisfied states’ rights advocates who feared an excessive and dangerous accumulation of power by the national government by strictly limiting the powers of that government to those specifically enumerated in the Constitution.
It is important to keep in mind, however, that as important to the nation’s survival and as crucial to individual liberty as the Bill of Rights is, the first ten amendments to the Constitution limited only the actions of the federal government. James Madison and the authors of the Bill of Rights clearly considered government at all levels a serious threat to the fundamental freedom and liberty of the people. But since the Constitution created a national government of specifically enumerated, not unlimited, powers, the amendments added to it reinforced the limitations placed on that government by specifically defining certain rights and liberties. Indeed, Madison expressed great concern that the amendments he formulated and that the Congress approved and states ratified only proscribed actions by the federal government. Though he believed that the state governments, to varying degrees, provided for sufficient protection of individual liberty in their state constitution, he went a step further by offering an amendment stipulating that “No State shall violate the equal rights of conscience, or the freedom of the press, or the trial by jury in criminal cases.” The only amendment among those submitted for consideration to limit state power, the House of Representatives approved Madison’s amendment; however, the Senate, submitting to the desires of the state legislatures that elected it, objected.
 It would not be until the early twentieth century that the Supreme Court would require the states to acknowledge the rights and liberties provided by the Bill of Rights.
The Bill of Rights and the role it plays in the American constitutional republican system exposes a fundamental difference between the Framers of the Constitution and today’s modern liberal/Progressive thinkers. Despite the Constitution’s grant of enumerated, not plenary, powers to the federal government and reliance on state constitutions to limit state infringement on individual liberty, the Bill of Rights’ authors were acutely cognizant of the ease with which government could abuse its power. Thus, the extraordinary lengths they went to limit the federal government’s reach. Indeed, early twentieth century Supreme Court Justice Louis Brandeis recognized this when he said the purpose of the Bill of Rights was protect against the “occasional tyrannies of governing majorities.”
 But not everyone appreciates this fear and mistrust of government or the need to limit its authority to protect individual liberty.  In the minds of Progressive thinkers, the rights and liberties detailed in the first ten amendments to the Constitution constitute “negative rights” because they indicate what the government cannot do. President Barack Obama epitomized this viewpoint when in 2001 as an Illinois state legislator he stated, “Generally, the Constitution is a charter of negative liberties, says what the states can’t do to you, says what the federal government can’t do to you, but it doesn’t say what the federal government or the state government must do on your behalf.” Later, in his 2006 autobiography The Audacity of Hope, Obama smoothed the sharp edges of his earlier statement, but still affirmed that “we understand our liberty in a negative sense . . . But we also understand our liberty in a more positive sense as well, in the opportunity and the subsidiary values that help realize opportunity” that, according to the president, can only be fulfilled through decided government action.
 The essential flaws in the Constitution, the Bill of Rights, and, by extension, the fundamental errors by the Framers, according to the president and like-minded thinkers, are the restriction of government’s ability to be sufficiently energetic and “bring about redistributive change.”
 Seven years later, the president’s view on the Bill of Rights and his condemnation of the Framers’ handiwork had not changed when in his second inaugural address he stated “We the people still believe that every citizen deserves a basic measure of security and dignity,” and that it was the role of government to make this happen. “To make these words, these rights, these values of life and liberty and the pursuit of happiness real for every American . . . require us [government] to act in our time.”
 Progressive political commentator Michael Kinsley tried to explain the president’s understanding of rights by noting “There is another view of ‘rights’ that sees them in positive terms, as obligations of society to all its citizens. The right to education, to food, to a job, to health care, and so on. These are the kind of rights that engage Obama. These are the kind of ‘rights’ that consumes Obama”
 and all Progressives. They seek to harness the power of the state to their understanding of “liberty” to the people, and, of course, they reserve the right to define what that “liberty” is.

But this was not the purpose of the Bill of Rights or the Declaration of Independence, specifically, or the government, generally. The purpose of the Constitution, according to the Framers, was to create a government that would secure and protect the “blessings of liberty” and “promote [not provide for] the general welfare” for the people so as to ensure that they could pursue happiness. True, the Constitution empowered the national government to a greater degree than that under the Articles of Confederation, but the power of that government was strictly limited, and the Bill of Rights confirmed and reinforced those limitations. As one of Madison’s contemporaries and supporters commented during the congressional debate over the Bill of Rights, its purpose was to improve the new government “by heightening and strengthening the barriers between necessary power and indispensible liberty.”
 It was—and is—not the purpose of government to engage actively on behalf of the people to guarantee their happiness—how can the government know what happiness is for three hundred million people?—but to provide the opportunity, secure and protect freedom, remove barriers, so that the people can pursue their own happiness. This requires some responsibility on the part of the people—they must actively take advantage of the liberty they possess and pursue their happiness. Government neither can, nor should it, guarantee success, but it must ensure that the opportunity for success is available to all. To use the police powers of the state to ensure a “basic measure of security and dignity”—how does one define that?—would require a massive intervention by government, i.e., a wholesale redistribution of wealth, the constitutional inability of which the president condemned in 2001. Liberty, as the Framers defined and understood it, is exercised individually; by increasing the power of the state and allowing politicians to define what liberty is and how it should be applied is no longer true liberty. James Madison and his colleagues would have called it tyranny.

In addition to the Bill of Rights, the first Congress also passed the historic Judiciary Act of 1789.
  Determining that it could regulate the jurisdiction of all Federal courts, Congress passed this landmark statue to create the original federal court system including the number of justices for the Supreme Court and various lower circuit courts. It also limited the jurisdiction of the district and circuit courts, and granted the Supreme Court the original jurisdiction provided for in the Constitution. The law also gave the Court appellate jurisdiction in cases from the Federal circuit courts and from the state courts where those courts’ rulings conflicted with or involved national constitutional issues. Although a portion of this law would be ruled unconstitutional by the Supreme Court it helped design, it governed the American judicial system for over a century and set the precedent for expanding the federal judiciary and creating additional circuit courts as the nation expanded.

The First Cabinet

One of the first acts by President Washington was to name a group of reliable advisors whose duty was to counsel the president on various issues of national importance.  The first Congress passed laws establishing Departments of State, Treasury, War and the post of Attorney General.  In these positions Washington named Thomas Jefferson, Alexander Hamilton, Henry Knox, and Edmund Randolph, respectively.  While they were all competent and respected men with a wide diversity of opinion, Jefferson and Hamilton clearly emerged as the most important, as well as opposing, forces in Washington’s first administration.  

Thomas Jefferson, as previously noted, was a tremendously gifted writer.  Although he was not an original political thinker, he possessed an amazing talent to elucidate the values and ideals of freedom, liberty, and natural rights.  In short, he was the republican’s republican.  A large plantation farmer from Virginia, Jefferson’s vision of the ideal republic lay in promoting the fortunes of its agrarian class, the yeoman farmer who worked the land.  These men and women were the nation’s real producers, the very people who made a republic of virtue virtuous—“liberty’s best guardians” who “would demonstrate the perfectibility of human nature.”
  Jefferson, as a historical figure, is a very complex individual.  His ideas promoted the concept of the small farmer who would not have much use for slaves; however, Jefferson himself did not personify the yeoman farmer.  He owned a very large plantation in Monticello, Virginia and was the master of many slaves, despite his reputation as a foe of the institution.  In principle, Jefferson opposed slavery and hoped for its eventual demise; but never in his lifetime did he propose any concrete plan for mass emancipation of the slaves.  True, he authored the antislavery provision of the Northwest Ordinance of 1787; but while not diminishing its importance, it was a stipulation to prohibit slavery in a region were it had never existed; in other words, it was a provision that pledged to maintain the territory’s status quo.  It was something else to propose a definitive plan to eliminate slavery in the United States where it existed and flourished.  At his death in 1826, unlike other slaveholders such as George Washington and future Chief Justice of the Supreme Court Roger Taney, Jefferson did not free his slaves, primarily because of the tremendous personal debt he had accumulated over the course of his life.  Later, his authorship of the Northwest Ordinance notwithstanding, he even opposed congressional measures to restrict or prohibit the expansion of slavery into the public territories,.

The term “strict constructionist” can be used to describe Jefferson’s constitutional philosophy.  This means that he believed politicians and judges should interpret the Constitution strictly or narrowly; that is, whatever is not explicitly stated in the Constitution concerning the authority of the federal government did not exist and thus, was unlawful, unconstitutional, and illegitimate.  Jefferson’s constitutional thinking was embodied in the Tenth Amendment: any powers not enumerated in the Constitution were reserved to the state and local governments, or to the people.  In his view, the government that governs best governs least.  Jefferson’s counsel to President Washington was to promote a society favorable to small farmers. This called for minimal interference from central authorities, no collaboration between the national government and banks, and no economic interference with farmers in the form of protective tariffs or manufacturing duties.

The other major figure in Washington’s first cabinet was Alexander Hamilton.  Born in the British West Indies, his mother was divorced from her first husband for, it was alleged, “giving herself up to whoring with everyone;” his father, a failed businessman from Scotland, was not married to Hamilton’s mother and left her soon after young Alexander was born.  In 1768, Hamilton’s mother died of smallpox, leaving Alexander and his older brother to the kindness of strangers.
  But despite his humble beginning, Hamilton displayed a tremendous drive to succeed.  Those who assisted Hamilton in his youth inculcated in him a sharp mind for business and politics; this, combined with a natural desire for self-education, transformed him into a very committed, ambitious, and, at times, ruthless man.  Hamilton moved to New York in the early 1770s where he attended King’s College (later renamed Columbia University) and adopted the patriot’s cause during the American Revolution. He moved up the officer ranks quickly, eventually becoming a close advisor to General Washington, who considered Hamilton as his “principal & most confidential aid”
  Hamilton was one of the military officers who experienced and was profoundly influenced by the ineptitude of a weak central government during the brutal winter of 1777-1778 at Valley Forge. Although chosen as a delegate from New York to the Constitutional Convention, Hamilton spent little time there, but in his lone major speech he hinted at support for a quasi-monarchy as the “supreme executive” who would serve “during good behavior,” i.e., for life.
 Clearly, Hamilton early on was a champion of a strong centralized national government.

In his role as Secretary of the Treasury, Hamilton regarded himself as Washington’s prime minister.  Described by one observer as “brilliant, bold, and vehement,”
 his intent was to correct the nation’s problems and place the United States on a path to prosperity. He would accomplish this primarily by restoring the nation’s public credit and adequately financing the national debt. In Hamilton’s mind, only a vigorous and active national government could address these financial challenges.  The New Yorker tended to favor the wealthy groups in society; the nation, he believed, needed their monetary and moral support to unify the nation and bring it out of its deep financial debt. To convince Washington of his ideas, he summarized his proposals in a series of state papers on public credit,
 banking,
 and manufacturers
--reports that, to the secretary’s admirers “boldly imagin[ed] the formation of a modern nation-state.”
  To stabilize and bolster the nation’s credit, Hamilton proposed to fund the national debt at par; in other words, he believed the national government should redeem paper money to its owners at face value.  To raise revenue that would finance the debt, Hamilton proposed two remedies: custom duties, such as tariffs, which simultaneously would also serve to protect the burgeoning American manufacturing industry; and excise taxes on certain commodities such as whiskey.  Moreover, he also endorsed the idea that the national government assume—known as the “assumption plan”—the combined debt of the individual states, a sum of over $54 million.  Though Hamilton saw the virtue in an effectively managed national debt, he in no way advocated permanent, excessively high national indebtedness. Considering an open-ended debt to be “a position inviting to prodigality, and liable to dangerous abuse, he recommended that the “creation of debt should always be accompanied with the means of extinguishment.”
 In his view, the policy of assumption and consolidating the national debt by the federal government would strengthen nation’s economy and promote the union of the United States by binding the states more tightly to the national government.  Thus, a properly managed and merged national debt would “strengthen America the same way that the British national debt had strengthened Great Britain.”
  As one would expect, high debtor states—those, some would say, that had irresponsibly not kept up with their debt payments—approved of Hamilton’s assumption plan; Jefferson and Virginia, as well as those states that had largely paid off its Confederation debt, opposed it.

Jefferson versus Hamilton

The real battle during Washington’s first term occurred between the conflicting ideas and political visions of Jefferson and Hamilton.  The clash even stimulated a battle between rival newspapers: John Fennos’s Hamilton-supporting Gazette of the United States, founded in 1789; and Philip Freneau’s Jeffersonian National Gazette, founded the following year.
 Secretary Jefferson even placed Freneau on the State Department’s payroll, which meant a government employee publicly attacked the policies of the administration for which he worked, an action some believed approached treason. While the president attempted to remain above the political sensationalism and partisanship, whichever view Washington favored was destined to have a tremendous impact on the course of America’s development.  
Jefferson remained the champion of the small farmer and desired to keep the national government as small and weak as possible.  Hamilton’s objective was to strengthen the national government through the banking and commerce industries and the wealth of its private citizens in order to put the nation on a sound financial footing.  In short, “Hamilton [tended] toward closer union and a stronger national government, Jefferson [favored] a broader, freer democracy.”
  Hamilton’s singleness of purpose, his firm grasp of financial and economic details—epitomized in his reports to the president—and Washington’s drift toward Hamiltonian philosophy gave the New Yorker a significant advantage over Jefferson.  In the end, Washington and Congress adopted the Hamiltonian program, but not without some compromise.  To gain the support of his assumption plan, Hamilton met with Congressman James Madison, the leader of the Jeffersonians in Congress, in what Joseph Ellis calls “the most meaningful dinner party in American history.”  Jefferson, as he relates the story, brokered a deal between Hamilton and Madison during a private dinner at his residence in New York City.  Arriving at a political bargain, Madison pledged to support the “core provision of Hamilton’s fiscal program” while Hamilton, in return, agreed to “use his influence to assure that the permanent residence of the national capital would be on the Potomac River.”  (The Constitution, in Article 1, Section VIII, Clause 17, provided for a “District may by Cession of particular states  become the seat of the government of the United States,” but it did not say specifically where that district would be located.) This “Compromise of 1790” would allow Hamilton to implement his national economic policy while establishing the national government in a region of northern Virginia.  Known as the District of Columbia, this strategic location of the federal capital allowed those suspicious of its power to keep a close watch on its activities.
  What’s more, it would also benefit the personal fortunes of northern Virginians who would live near the new national capital. 

But the most significant constitutional clash between the Hamiltonians and the Jeffersonians was over the establishment of a national bank, a key feature in Hamilton’s financial plan.  On one hand, Jeffersonians possessed an inherent distrust of banks.  In their view, northeastern manufacturing and industrial interests dominated the money industry; moreover, banks prevented farmers from receiving necessary credit to purchase new equipment to maintain their crops.  Consequently, when farmers fell on hard times the bankers and other creditors were quick to foreclose.  Shay’s Rebellion was just one example of this unequal and unjust relationship.  Jefferson also opposed the concept of a national bank on constitutional grounds.  His strict interpretation of the Constitution provided no authority for the creation of a national bank.  He sent Washington a strong message claiming that the Constitution expressly enumerated all the powers belonging to the national government and reserves all other powers to the states; nowhere in that document, according to Jefferson, did the federal government possessed the authority to establish a national bank.

From his perspective, Hamilton saw a national bank as the cornerstone of his philosophy.  It would serve as a private institution in which the government would be the major stockholder.  It could print money and create a stable currency.  Constitutionally, Hamilton claimed that what the Constitution did not prohibit, it permitted—a fundamentally and diametrically opposing constitutional interpretive view from that of Jefferson.  In his theory of “loose construction” and “implied powers,” Hamilton argued that the Constitution could not possibly enumerate all the powers Congress possessed.  A certain amount of latitude had to be granted to the national government in order for it to operate effectively.  In Hamilton’s view, a broad interpretation of the Constitution yielded “implied as well as express powers, and that the former are as effectually delegated as the latter.”
 As such, these implied powers in the general clauses of the Constitution authorized Congress to “make all laws which shall be necessary and proper”
 for carrying out the specifically enumerated powers.  What’s more, Hamilton justified the creation of a national bank as a depository for the tax revenue that Congress was explicitly granted to “lay and collect.”  If the federal government possessed the power to collect revenue, Hamilton argued that it was reasonable to expect the government to possess the power to create an institution in which those revenues could be deposited.  Again, Washington, after initially favoring Jefferson’s argument, was convinced by Hamilton’s logic and approved the creation of the Bank of the United States..  It was established in Philadelphia in 1791 with a twenty-one year charter.  

The First American Party System

One of the inadvertent outcomes of the battle between Hamilton and Jefferson was the creation of political parties, organizations that were not anticipated during the Constitutional Convention debates.  Known as factions during this period, political parties were considered evil by virtually all Americans; they were the cause of war and the creation of tyrannical governments.  However, with the fundamental philosophical and constitutional differences between Hamilton and Jefferson, the rise of political factions was inevitable.  As Hamilton succeeded in persuading President Washington and Congress to his views, the Jeffersonians organized in opposition; the Hamiltonians responded in kind and, with the assistance of Fenno’s and Freneau’s newspapers, the first American Party System developed.  

While Jefferson’s party became known as the Democratic-Republicans, the Hamiltonians adopted the name Federalist, a term that originally embraced by supporters of the Constitution, but which now represented those who advocated an even stronger, more energetic national government; indeed, it was Hamilton’s ideal government envisioned by him in is only speech at the Constitutional Convention. Hamilton’s notions of the legitimate power and authority of the new national government, however, went considerably beyond that imagined by many of the original supporters of the Constitution, such as Madison and Jefferson.  Jefferson’s strict construction of the Constitution mandated a weak and limited national government, leaving most political power with the states and the people. Believing “a very energetic government [to be] always oppressive,” Jefferson believed “our governments will remain virtuous for many centuries, as long as they remain chiefly agricultural, and this will be as long as there are vacant lands in America. When they get piled upon one another in large cities, as in Europe, they will become as corrupt as in Europe.”
 


While Jeffersonians and Hamiltonians possessed fundamental differences in their competing visions for America, both groups believed their view fulfilled the goals and aspirations of the American Revolution.  Despite charges by each side that the other threatened those objectives, the Democratic-Republicans and Federalists sincerely viewed their policies as the best way to complete the American Revolution.  As these parties developed the battles tended to be confined to Congress, which intensely debated and eventually implemented much of the Hamiltonian fiscal program.  But instead of causing the disruption of republicanism as many feared, the formation of political parties eventually provided competition for political power and strengthened American democracy.  The parties tended to crystallize the political debate and served to organize political support favoring or opposing various policies.  They also worked to unite different sections of the union into a cohesive bond by seeking support for and making concessions on a wide variety of issues.  This had the effect of promoting compromise and preventing the parties from endorsing radical or extreme ideas.  What’s more, political parties created what has become known as the “loyal opposition” that served to balance the machinery of government and to make sure the party in power did not exceed its legitimate authority and move too far out of the mainstream of public opinion.  

The Whiskey Rebellion and Trouble with the Western Indian Tribes

While the battle between Hamilton and Jefferson ensued, other difficulties confronted Washington’s administration.  One related directly with Hamilton’s plan for American development, while the other centered on the Northwest Indians.  As previously mentioned, one of Hamilton’s proposals for financing the national debt was the use of excise taxes on certain products, primarily whiskey.  Western Pennsylvania was populated principally with hardy Scotch-Irish frontiersmen who worked the land for their living.  Since this region of the nation had virtually no transportation links across the mountains to the eastern part of the state, passage of agricultural products through this rough terrain proved very difficult.  Thus, these pioneers set up whiskey stills to produce an easily transportable commodity.  The excise tax on whiskey seemed to fall unfairly on this group of citizens and soon many refused to pay it; they viewed the tax as an unreasonable burden on an economic necessity and therefore, an attack on their livelihood.   By 1795, the region was filled with angry protesters who threatened the lives of the tax collectors.  Hamilton, eager to demonstrate the power of the national government, urged Washington to take quick and decisive action.  The president summoned fifteen thousand militia from several states, a force personally led by Washington—the “first and only time a sitting American president led troops in the field”—to crush the uprising.
  Calling on the nation to support the infant government in asserting its legitimate authority, President Washington acknowledged that “the people of the United States have been permitted, under Divine favor, in perfect freedom, after solemn deliberation, to elect their own government, so with their gratitude for this inestimable blessing be best distinguished by firm exertions to maintain the Constitution and the laws.”
 The rebels were not very organized and quickly dispersed at the sight of the government militia; however, Washington’s decided response to the Whiskey Rebellion substantially strengthened his administration. But more importantly, it established the federal government as “an unchallengeable authoritative occupant of its constitutional jurisdictions;”
 Washington’s actions gave the new government needed respect, albeit through force, and the suppression of the revolt by the militia from several states seemed to confirm the validity of Hamilton’s theory concerning the unionizing effect his plan would have on the individual states.

One of the most difficult and challenging problems for Washington was the pacification of the fierce Indian tribes beyond the Ohio River.  This had been a problem ever since the Revolutionary War when the British enticed the Indians, primarily the Six Nations of the Iroquois in upstate New York, to side with them against the colonists.  The Mohawk chief Joseph Brant, an Anglican convert, recalling the Proclamation Line of 1763, believed a British victory would restrain American expansion in the West.  In 1784, at the Treaty of Fort Stanwix, the Americans concluded their first formal agreement with Indians in which the latter ceded most of their western lands.  Later, explorers Meriweather Lewis and George Rogers Clark traveled through this newly obtained land and seized forts in the Ohio Valley and founded towns such as Lexington and Louisville.  Now in the 1790s, with the American population rapidly increasing and westward expansion occurring at a very swift pace, numerous violent encounters with the Indians transpired.  To complicate matters, these conflicts also centered on American antagonism with the British over the frontier fur trade.   

To deal with the Indian problem, Washington decided to send a military expedition into the West.  The first two, under Josiah Harmar and Arthur St. Clair, ended in disaster for the Americans, with the latter’s defeat serving as the worst American loss on the continent since British general Edward Braddock’s defeat during the French and Indian War.  Finally, in August 1794, an army under the command of General “Mad Anthony” Wayne decisively defeated the Indians at Fallen Timbers (so named due to a recent tornado that leveled nearly all the trees in the area) along the Maumee River near Toledo, Ohio.  So definitive was the victory that all Indian warfare ceased and Wayne became a national hero.   In the following year, the Treaty of Greenville forced the Indians to secede most of the Ohio territory to the United States; moreover, the treaty provided for the evacuation of the British fur trading posts the English had occupied since the end of the Revolutionary War.

Washington’s Second Administration and the French Revolution

With the nation’s development under the Constitution still tenuous, President Washington agreed to stand for reelection in 1792, and again was elected unanimously, an indication of the “unquestionable success, great dignity of office, and successful economic policies of” his first term.
  While Washington’s first four years focused setting the new American state on a sound fiscal foundation, his second term was dominated by foreign affairs, specifically America’s relations with France following the explosion of the French Revolution.  In 1789, the French people overthrew their monarchy and established a republic. (In a cruel ironic twist, the French monarch’s assistance towards American revolutionaries’ republican aspirations hastened its overthrow by republican devotees in France.)  Americans cheered the early stages of the revolution as it appeared that one of the great nations in Western Civilization would follow America’s experiment in self-government.  However, by 1792, radical elements seized control of the revolution and instituted the Reign of Terror in which the guillotine became the favored tool of the executioners.  Secretary of State Jefferson was slow to recognize the danger in this turn of events; in fact, he was quoted at the time as saying the tree of liberty needed occasional watering with the blood of patriots and tyrants.
  These words seemed to offer a tacit endorsement of the terroristic measures employed by the radicals.  

President Washington wisely issued a Proclamation of Neutrality
 in the European wars that ensued as a result of the French Revolution; however, it was a presidential act that raised a constitutional crisis over who—the executive or legislative branch—had the authority to proclaim neutrality in foreign affairs. Ultimately, by virtue of his proclamation, Washington established the executive as the primary mover in international affairs. The proclamation also enraged the emerging Jeffersonian party, whose leader was still the Secretary of State and who closely identified with the French revolutionaries. Jefferson wanted the United States to unequivocally support revolutionary France. But John Adams expressed the administration’s frustration with Jefferson when he wrote to his wife, “I am really astonished at the blind Spirit of Party which has Seized on the whole soul of this Jefferson: There is not a Jacobin in France more devoted to Faction.”
 Realistically, the United States was in no position to involve itself in another war, especially a European conflict.  
In the meantime, the revolutionary regime in France sent to America as its ambassador a man named Edmund Genet.
  The “personification of the French Revolution’s arrogant face in America,”
 Genet’s mission was to lure the young American republic into the war on France’s side.  He went so far as to conduct a private foreign policy campaign across America in an attempt to stir pro-French, anti-British sentiment and conspire with some members of the American government, including Secretary of State Thomas Jefferson, to attack Spain at its port in New Orleans.  Ignoring Washington’s proclamations of neutrality, he appealed to the American people over their president’s head and blatantly acted against the stated policies of the official American government.  With the president’s temper at its boiling point, Washington wrote one of his angriest letters to Jefferson, asking the secretary rhetorically, “Is the minister of the French Republic to set the acts of this government at defiance with impunity and then threaten the executive with an appeal to the people? What must the world think of such conduct, and of the government of the United States for submitting to it?”
 Finally, the president, fed up with the Frenchman’s antics and his blatant disrespect and affront to American sovereignty, demanded that Genet leave the country; however, realizing that the guillotine awaited him in France as the extremism of the revolution had come full circle, Citizen Genet, as he became known, petitioned Washington for asylum and pleaded that he be allowed to remain in the United States. Genet had repeatedly insulted President Washington, abused his hospitality, and used revolutionary tactics to undermine the president’s authority vis-à-vis the American people. Yet Washington granted Genet’s request; he subsequently settled in New York, married the daughter of the state’s governor, and lived peacefully in the United States until his death in 1834. “Nothing in Washington’s long career reflects more honorably on him than this singular act of mercy.”

Jay’s and Pinckney’s Treaties

Despite claims of neutrality, Washington struggled to keep America out of Europe’s political affairs.  As a result of the war between Britain and France, the British initiated a policy of seizing American shipping bound for the French West Indies.  This, combined with the conflict over the frontier fur trade, raised tensions between the United States and Britain to dangerous levels.  In an effort to ease these tensions, Washington, in 1795, sent Chief Justice John Jay to negotiate an economic treaty with the British. Jay’s mission was to conclude an agreement that would settle American claims as judiciously as possible while avoiding war.  Accomplishing as much as could be expected under the circumstances, he obtained a promise that the western fur trading posts that the British still occupied, the Treaty of Greenville notwithstanding, would be surrendered within two years.  What’s more, claims for damages arising from the British seizures of American shipping were referred to a commission and the United States would receive important commercial privileges in both the British East Indies and West Indies.  However, the Americans were still obligated to pay their pre-Revolutionary debt to the British.  Reaction in the states to Jay’s Treaty
 was fierce.  It divided the nation again along Hamiltonian-Jeffersonian lines as the former enthusiastically favored the agreement while the latter bitterly opposed it.  Jeffersonians considered the agreement an outright surrender to the British.   Southern planters would still have to pay a hefty portion of the British debt from the Revolutionary era, while northeastern shippers would benefit from the revised commercial agreements.  In a related agreement concluded in the same year, Spain, steadily declining as a European power and fearful of a potential American-British alliance, quickly came to terms with the United States over navigation rights of the continent’s vast waterways.  Known as Pinckney’s Treaty,
 (Thomas Pinckney was President Washington’s Envoy Extraordinary to Spain.) the agreement recognized American claims to the Florida boundary, as well as complete and free navigation of the Mississippi River.  Together, Jay’s and Pinckney’s treaties, despite the fierce reaction they provoked, secured the territorial integrity of the American republic in a way the diplomacy under the Articles of Confederation had been unable to do.

George Washington, who General “Light Horse” Harry Lee called “first in war, first in peace, and first in the hearts of his countrymen,”
 was exhausted from his eight years as president and decided to retire after his second term.  This decision established the unwritten rule of a two-term limit for presidents, a tradition that was followed until the presidency of Franklin D. Roosevelt during the mid-twentieth century.  Washington’s Farewell Address
 to the nation advised America to avoid permanent political alliances with foreign nations, another recommendation that was largely followed until recent years. He advised that close alliances “where no real common interest exists. . . [risks] a participation in the quarrels and wars of the latter without adequate inducement or justification.”  He “urged his countrymen to ‘observe good faith and justice towards all nations: cultivate peace and harmony with all. Religion and morality enjoin this conduct.’”
 The president also reminded his fellow citizens that “religion and morality” are “indispensable supports [that] lead to political prosperity” and that morality could not endure without religion.
 It would serve our modern political leaders to consider our first president’s words seriously.

Washington’s administration can only be described as an overwhelming success. During his term in office, his Secretary of the Treasury Alexander Hamilton placed the central government on solid fiscal ground.  A merchant marine was established, expansion to the West continued, and the nation managed to avoid foreign wars.  Though some of his top advisors—primarily Jefferson and Hamilton—bickered incessantly over policy, Washington sought to “establish the presidency as a very republican but majestic office that was above faction, region, and partisanship.”
 He established many precedents for the executive branch that remain to this day, such as asserting presidential leadership in foreign affairs, and received many official greetings from various groups and organizations. One particularly interesting and historic response was to the Hebrew Congregation in Newport, Rhode Island in which the president wrote

It is now no more that toleration is spoken of as if it were by the indulgence of one class of people that another enjoyed the exercise of their inherent natural rights, for, happily, the Government of the United States, which gives to bigotry no sanction, to persecution no assistance, requires only that they who live under its protection should demean themselves as good citizens in giving it on all occasions their effectual support.

This was the first instance in human history in which a government head of state addressed Jews as equals.

But most importantly, Washington had demonstrated that self-government could succeed; the Constitution was fully in place and the country was on the road to future greatness.  At the conclusion of his administration in 1797, Washington returned to his Mount Vernon estate and quietly lived out the remaining years of his life; he died after a short illness in 1799. As Conrad Black concludes, Washington “is universally recognized as having been a capable general, a fine statesman, an outstanding president, and one of history’s great men.”

The Election of 1796 and the Adams’s Administration

There was never any question who the first president under the Constitution would be. But with Washington’s retirement after two terms, the election of 1796
 would be the first competitive one for the nation’s highest office in American history. The campaign pitted Vice President John Adams against former Secretary of State Thomas Jefferson in one of the most negative and bitterly personal campaigns in American history.  On the one hand, Jeffersonians were characterized as “fire-eating salamanders” and “poison-sucking toads.”  Viewing Jefferson’s religious Deism with disdain, the Federalists charged that if elected the Virginian would institute atheism into American society and inaugurate Bible burnings similar to what was taking place in France.  In fact, the Federalists directly linked Jefferson to the horrific bloodshed of the French Revolution. On the other hand, Adams’s tendency toward aristocracy and the Federalist’s favoritism toward Britain led many to fear a return to monarchical style of government and subsequent tyranny.  Adams, the Jeffersonians cried, wanted to be anointed king and establish a hereditary empire.  In the end, Adams defeated Jefferson 71 to 68 in the Electoral College; however, under the Constitution, Jefferson with the second highest electoral votes became the vice president, an awkwardly uncomfortable situation for both men.  Subsequently, the Twelfth Amendment altered the presidential election process to allow electors to cast ballots for president and vice president in order to prevent two opposing candidate from serving in the same administration.  
While Adams was a man of impeccable moral character, he did not command the widespread respect of his predecessor.  The Adams presidency represents one of the great paradoxes in American presidential history; he, unfortunately, did not possess the temperament to be a successful president.  “He was insecure, volatile, impulsive, irritable, suspicious, self-pitying, self-righteous” and had a tendency to erupt into a “combustible rage.”  In addition, he was arrogant, ungracious and stuffy; he was tactless, crusty and had a propensity to alienate those whom he needed most.  But at the same time, “No man’s character better suited the nation’s particular needs at the time.”
  Adams’s conservatism served the nation well; his objective was to maintain the foundation of the new republic that Washington had established; he sought to avoid war with both France and Britain, and continue the Hamiltonian financial program, both of which he accomplished.  However, his success in these two crucial areas also united the political opposition while his irritable personality alienated many potential supporters.  The New Englander was a great political theorist but did not possess the political skills required to efficiently run the machinery of government; nor did he possess the support of a political party organization to assist him against the emerging opposition of the Jeffersonians.  

Adam’s administration, like Washington’s second, was dominated by foreign affairs; he inherited a violent quarrel with France.  Jay’s Treaty, believed to be the first step in an Anglo-American alliance, infuriated the French.  In an unabashed affront to American sovereignty, French officials claimed the treaty was violation of the Revolutionary era Franco-American Alliance of 1778, which prohibited the Americans from negotiating any treaty with Britain without notifying France in advance.  When Adams sent his representative to France, the French foreign ministry refused to receive him and even threatened him with arrest.  The president then sent three commissioners to negotiate a solution to the impasse and they also were rebuffed; however confidential French agents, known only as X, Y, and Z, hinted that a solution may be found if they paid a bride of $250,000.  The XYZ Affair was a blatant insult to the United States, its status as a sovereign nation, and an indication that many in Europe still did not respect the United States as a free and independent nation.  Adams, who desperately wanted to avoid war, had no choice but to prepare for a major conflict that would become known as the Quasi-War, a move that provoked the rage of the Francophile Jeffersonians.  The administration enlisted troops, strengthened the navy, and convinced Congress to establish the United States Marine Corps.  Ironically however, Napoleon Bonaparte, one of the most militaristic men in world history, came to America’s rescue.  Seizing power in France late in Adams’ term, Napoleon had grand plans for Europe and did not want to provoke an unnecessary conflict with the United States; he cordially received the president’s ambassador. Toward the end of Adams’s presidential term, the United States and France agreed to the Convention of 1800, which replaced the 1778 revolutionary Treaty of Alliance and normalizing relations between the two nations.

The Quasi-War with France and the ensuing treaty between the two nations, however, resulted in a political break between Adams and Federalist leader Alexander Hamilton.  Hamilton, an Anglophile who desperately wanted a war with France, demanded, with George Washington’s support, to be placed in command of the American military expedition—the Additional Army—that would confront the French.  But the president’s success in maintaining the peace infuriated Hamilton and became the New Yorker committed himself to the destruction of the Adams’s administration.  While the president battled Hamilton and his allies over France, Adams eventually sacked Hamilton loyalists in his cabinet, actions that effectively split the Federalist Party into two warring factions, the moderates who continued to support the president and the High Federalists who followed the lead of Hamilton.  Although a major part of the Hamilton’s intentions were self-glorification, he was also a strong nationalist; he believed a war with France would strengthen the bonds of union and reinforce the economic ties with Great Britain, America’s natural trading partner.  Later, in another affair in which he defended the integrity of the United States, Hamilton involved himself in a dispute with fellow New Yorker Aaron Burr and died as a result of a duel.

Alien and Sedition Acts 

The tactlessness and ill temperedness of John Adams, combined with the bitter opposition to his administration and the attacks on the president personally, manifested in a series of laws passed by the Federalist-dominated Congress and reluctantly supported by the president intended to curb opposition to his administration.  Although the president’s middle-of-the-road approach with France was the correct policy and in the nation’s best interest, the harsh criticism he received from both Jefferson’s Democratic-Republicans and extremists within his own Federalist Party was too much for him to stand.  Collectively known as the Alien and Sedition Acts,
 these measures in effect were America’s first effort at enforcing homeland security. The laws had two general purposes: to decrease the number of immigrants—widely viewed as democratic troublemakers from Europe and prospective Jeffersonian voters—entering the country by making the process of citizenship more onerous; and silence the political opposition to the Adams’s administration by criminalizing attacks on the government generally and the president personally. Though Adams denied “adopt[ing the] idea of an alien or sedition law”—this he blamed on Alexander Hamilton—and believed that “hurricane of clamor would be raised against them,” he later attempted to justify them by saying these acts “were war measures intended altogether against the advocates of the French and peace with France.”
 The president’s fears of the reaction to the Alien and Sedition Acts would be well-founded.
The Naturalization Act increased residency requirements from five to fourteen years before an inhabitant could apply for citizenship.  The Alien Act granted the president power to deport any alien considered dangerous or suspected of “treasonable or secret” ambitions. In addition, The Alien Enemies Act “empowered the president to arrest, imprison, or expel in wartime any alien judged to be acting in the interest of an alien power.” Finally, the Sedition law prohibited anyone from impeding government policies or defaming public officials, as well as publishing “any false, scandalous and malicious writing” that criticize the federal government, Congress, or the president.
  Many administration opponents—including Vermont congressman Matthew Lyon and Jeffersonian editor Thomas Callender, who had revealed an illicit affair between Alexander Hamilton and the wife of a political rival—were arrested and convicted under the Sedition Act.  
Interestingly, the Alien and Sedition Acts confirmed to those who, during the debates over ratification of the Constitution, asserted the need for a bill of rights. Many supporters of the Constitution, such as James Madison and Alexander Hamilton, claimed that a specific declaration of rights was unnecessary because the “Constitution did not authorize the government to violate anyone’s rights.”
 However, the actions of the Adams’s administration demonstrated that government, even with a Bill of Rights in place to ostensibly restrain it, has a capacity for recklessness that is virtually limitless. Even with the most carefully drawn safeguards, government naturally trends toward infringing on the most basic rights of the people, unless it is administered by individuals with honor, character, and respect for the rule of law. Though the Bill of Rights did not stop the Adams’s administration and the Federalists in Congress from passing and enforcing the Sedition Act, it provided the basis on which the law could be challenged both in public discourse and in the courts.

The Sedition Act, a federal law passed by the US Congress and signed by the president, with its proscription of certain political discourse, was a clear violation of the First Amendment’s protection of free speech, freedom of the press, as well as the right to “petition the government for a redress of grievances.”
 (Challenges to basic constitutional liberties will not be confined just to the Federalists as we will see when President Jefferson attempts to implement an economic embargo in the 1800s.)  However, the Supreme Court, comprised primarily of Federalist appointees, chose not to declare the laws unconstitutional. Instead, the Alien and Sedition Acts were permitted to expire in the early 1800s at the beginning on the next presidential administration.  

Without a judiciary remedy to this obvious violation of the basic political right to dissent, opposition to the Alien and Sedition Acts fell to the literary talents of Vice President Thomas Jefferson and Congressman James Madison, who called the Alien bill “a monster that must forever disgrace its parents.”
  Focusing primarily on the Sedition Act, the Virginians denounced the law’s infringement on free speech and press rights.  Known collectively as the Virginia and Kentucky Resolutions,
 Jefferson and Madison made the obvious point that the law violated the First Amendment, but Jefferson, the author of Kentucky’s Resolution who charged that submission to the Sedition Acts would be “nothing short of despotism,” went further and asserted the equally unconstitutional claim that a state’s “rightful remedy” was to nullify, or invalidate, a federal law if that state deemed the law unconstitutional.  Jefferson—who demanded that his authorship be kept secret since it would appear unseemly for a member of Adams’s administration to publicly opposed one of its policies—made this contention despite Article VI, which stipulated that the Constitution, as well as federal laws and treaties arising from the Constitution, was the supreme law of the land.  He argued that the states, in a compact (or contract) agreement, had made the Constitution and, therefore, possessed higher authority than the federal government it created. While remedies existed for addressing unconstitutional laws passed by Congress, state nullification was not one of them. This quite radical proposal by Jefferson was ironic in the sense that it was his close collaborator, James Madison, who argued long and hard at the Philadelphia Convention that created the Constitution that the new national government should possess veto authority over any state laws it deemed contrary to the Constitution. It is not certain if Madison agreed with Jefferson’s remedy but he was definitely more tempered in his argument in the Virginia Resolution.  Madison confined his opinion primarily to the fact that the sedition law “is levelled against that right of freely examining public characters and measures, and of free communication among the people thereon, which has ever been justly deemed, the only effectual guardian of every other right.”
 While they made little impact on the immediate enforcement of the Alien and Sedition Acts, the resolutions served as the foundational philosophy of the compact theory of government advocated by extreme states’ righters and later, for those who justified succession from the federal Union.   
By the end of John Adams’s presidency, the first party system in American politics was clearly established.  Based on the opposing philosophies of Thomas Jefferson and Alexander Hamilton, the Democratic-Republicans and Federalists created their own political organizations, elected members to Congress, and established press outlets to disseminate their views.  The Democratic-Republican Party, as the Jeffersonians were known, appealed primarily to the middle classes and underprivileged; it advocated a weak central government that was restrained by the states and localities.  Jefferson, as its leader, was a master political organizer with an uncanny ability to lead people.  The party was pro-agriculture and anti-city; it championed the yeoman farmer over the banker, manufacturer, and tradesman.  It advocated free, public education—Jefferson considered the founding of the University of Virginia in Charlottesville as one of his greatest accomplishments—and landownership by as many people as possible.  Democratic-Republicans, whose name frequently was shortened to “Republican” (not to confused with today’s Republican Party), tended to be pro-French, supported the ideas of the French Revolution, and despised the British.  

Interestingly, many early Jeffersonians also gravitated toward anti-slavery, not out of any humanitarian concern for black slaves, but because plantation slavery had a tendency to prevent large numbers of whites from becoming landowners.  Additionally, slavery as an institution was not conducive to small farms; indeed, most slaves labored on large plantations.  Moreover, many Jeffersonians also opposed slavery because of the debilitating effects of laziness and habitual idleness it seemed to instill among slaveowners.  Thomas Jefferson, in his Notes on the State of Virginia,
 wrote of the effects slavery had on the slaveholder: “With the morals of the people, their [the slaveowners] industry also is destroyed.  For in a warm climate, no man will labor for himself who can make another labor for him.”
  In other words, they disliked slavery due to the effects it had on whites, rather than the injustices it inflicted on the slaves.  However, by the end of the first quarter of the nineteenth century, as slavery became the cornerstone of the South’s political, economic, and social culture, Democratic-Republicans, from Virginia southward, became the strongest supporters of what would become known as the “peculiar institution.”
Conversely, the Federalists contained most of the people who had supported ratification of the Constitution.  Advocating a strong central government, they believed that the best people—a natural aristocracy—in society should govern.  The federal government should have the power to crush democratic excesses, such as Shay’s and the Whiskey Rebellions.  The Federalists distrusted full-blown democracy—indeed, they frequently shortened the Democratic-Republican Party to “Democratic Party” in an attempt to associate it with the excesses of democracy or the mob, as the Federalists regularly referred to the masses—and sought to severely restrict voting and office-holding qualifications.  They suspected the masses, fearing they would use government and political power for their own enrichment. The Federalists agreed with the Scottish professor Alexander Tyler’s axiom that self-government will survive until “the voters discover that they can vote themselves generous gifts from the public treasury.”
 Thus, only those who had a vested interest in the activities of government, i.e., property owners, should be granted the privilege to participate in government.  They also gave support to—or at least pledged not to interfere with—private enterprise.  Merchants, manufacturers, tradesmen, and shippers were the primary constituency of the Federalists.  In fact, the Hamiltonians pledged to assist those business interests through protective tariffs and duties.  Moreover, looking to the Union’s English historical and cultural heritage, they advocated a pro-British stance and regarded a dynamic trade policy with Great Britain as the key to America’s economic future.

As the election of 1800 approached, the contrasting visions of the Federalists and Democratic-Republicans were clearly drawn.  The personal attacks and smear campaigns of 1796 were still in the minds of many.  Something the nation had not experienced, and for which there was no precedent, was a change of government between two opposing, and at times, hostile political parties.  Though Presidents Washington and Adams had placed the United States on a somewhat solid political and financial foundation, dangers loomed on the horizon and they indicated that the American experiment in republicanism may be threatened domestic and international controversy.
� The missing “r” in “arms” of Washington’s letter was a common method of expressing a seditious thought or suggesting a potentially treasonous act without fully spelling it out. Jack Ravoke, Revolutionaries: A New History of the Invention of America (New York: Mariner Books, 2010), p. 118.
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