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HIST 151 – Essay 4: “A Republic, If You Can Keep It” 

It had been an excessively hot and humid summer in 1787 Philadelphia. Delegates from twelve of the thirteen newly formed United States of America (plural) exhaustedly emerged from their secret convention charged with revising and suggesting amendments to the current Articles of Confederation. Though the “free and independent states,” had been able to unite against a common foe—the British Empire—the question in everyone’s mind was would they be able to maintain that unity and develop into a great nation? The Americans had won the war; the next, even greater, challenge was to win the peace. The fledgling nation experimented with various methods of governance, none of which proved effective in governing a large geographical landmass. The Philadelphia convention was yet another attempt to formulate an effective governing charter for the “United States” that would allow the nation to take its place among the other great powers of the world. When the convention finally adjourned, a woman approached Benjamin Franklin, and asked what they had created. Franklin’s response?: “A Republic, if you can keep it.”

The colonists fought virtually the entire Revolutionary War without a written, national governing charter. The Declaration of Independence, approved in 1776 by the Second Continental Congress, formed the nation as the “united states,” spelled out the theoretical philosophy of natural rights and liberty, justified the colonists’ rebellion, and documented the grievances against the British authorities; however, it did not provide for daily operation of a national government.  The Continental Congress, formed out of a voluntary union of the colonies, served as the only national governing body during the war.  Indeed, one of the Congress’s resolutions called on the individual states to write their own constitutions, but these applied only within their respective borders.  These constitutions, while republican in nature, varied widely from state to state and in no way could be used to govern a unified United States of America.  If the new American republic was to survive, it had to create a governing charter—a constitution—that would be acceptable to a widely diversified people.


The American Revolution was not a sudden and violent overthrow of the existing political order; rather, it stemmed, in part, from a desire to restore the political order that existed prior to 1765.  This goes far to explain why the American Revolution has been the only revolutionary movement in world history to be orchestrated by the political class of a society.  As previously discussed, sentiment during the early years of the revolution sought a reconciliation with the mother country if colonial rights and liberties would be respected.  However, that proved impossible as the Americans had evolved well past their British cousins regarding an understanding of and desire for liberty, freedom, and self-government. As such, the governing structure Americans attempted to create following the Revolution was a radical departure from the accepted forms of government and politics of eighteenth century Europe.  True, they intended to construct a governing structure that would work for America’s unique situation; but “Americans had come to believe that the Revolution meant nothing less than the remaking of eighteenth century politics and society—a remaking that was summed up in the concepts of republicanism.”
 

Republicanism

Republicanism was “in every way a radical ideology—as radical for the eighteenth century as Marxism was to be for the nineteenth century”
 and communism was for the twentieth.  When placed in the context of European politics, republicanism was certainly a fundamental deviation from conventional political understanding.  But in the context of the century and a half of history in which the colonists formulated and developed the American nation, the creation of a republican form of government can be viewed as the natural progression of Puritanism and the adaptation of those principles to the conditions and environment of the New World.  As historian John C. Miller puts it, “While the American revolutionaries were conservative in the sense that they did not attempt to make a break with the American past, they left no doubt that they intended to make a break with the European past.  It is when the American Revolution is viewed through the eyes of an eighteenth century European that its revolutionary implications become most apparent.  It was a revolution against Europe—against monarchy, imperialistic wars, feudalism, colonialism, mercantilism, established churches, the oppression of the many by the few.  [The American revolutionaries] were bent upon changing the empire into a federation of self-governing commonwealths.”
 

Republicanism, as understood by Americans, was more than a system of government that rejected arbitrary power of the monarchy and established a representative system of administration.  It added “a moral, idealistic and, at times, utopian dimension to the political separation from Britain.”  These dimensions assured a “fundamental shift in values and the very character of American society.”  In place of a strong government, republicanism “promised a society in which relations would be based on natural merit and the equality of independent citizens who were linked to one another in affection and harmony.”  It rejected selfish individualism and embraced a “morality of social cohesion”—moral virtue—and expected of its citizens “the unselfish devotion to the public good.”  A high quality of moral strength and national pride of a republic’s people would alleviate the need for a strong central authority.   Most important, a republican form of government depended upon the equality of its citizens, the most powerful and influential force in American politics.  Rejecting birth as the basis of a society, republican equality did not emphasize a radical egalitarianism or equality of outcome, but equality before the law and an equal opportunity to pursue happiness. This was the foundation of social harmony and public virtue.  Equality in this sense did not necessarily mean the elimination of an aristocracy per se, but in a republic the aristocracy would form naturally, based on merit and achievement rather than on hereditary.  A republican elite would be that group of men who did not live for luxury or greed, but embodied public virtue and worked toward the common good.

In addition to the theoretical principles of republicanism, Americans considered many other issues when they contemplated creating a national form of government.  One of those issues was the conflicting interests among the new nation’s various sections.  Of course, the most potentially explosive question facing the new United States was slavery, what Richard Beeman has called “the paradox at the nation’s core.”
  Chattel slavery presented a stark contradiction between on the one hand the republican values and ideals of the revolutionary spirit, and on the other hand the reality of nearly one million of the union’s inhabitants who lived in perpetual bondage.  During the revolutionary period, most northern states passed laws that provided for immediate or gradual emancipation of slaves, while legislatures in Virginia and Maryland seriously discussed manumission (voluntary freedom for slaves).  The slavery issue became even more complicated when it is recalled that blacks fought on both sides of the Revolutionary War.  In fact, during the war Britain promised freedom to any slave who remained loyal to and fought for the British crown; indeed, it is estimated that about sixty thousand slaves fled to Canada or Britain during or after the War.
  The Americans instituted a similar policy for slaves that supported them.  How could a southern planter expect a slave, who had aided colonial independence, to except returning to a state of bondage?  Or, how could a slaveholder, in good conscience, demand that a slave, who had helped his master throw off the slavery of British authority, realistically expect the slave to return to a state of permanent captivity?  The divisive slavery question continually arose throughout the early years of the American nation and, although lawmakers reached many compromises on the issue, it eventually proved to be the most intractable issue in American political and social history. 

Colonial Cooperation

When the Americans focused on creating a written governing charter for the United States, they relied on a number of precedents from their colonial past.  During the early colonial period in 1643, the Bible Commonwealths of Massachusetts, New Haven, Connecticut, and Plymouth created the United Colonies of New England in an effort to mediate land disputes between the colonies the Dutch settlers.
  More than one hundred years later in 1754, the Albany Congress
 was a meeting convened by British authorities and promoted by Benjamin Franklin in order to achieve greater colonial unity to bolster the common defense against the western Indians tribes; however, the Congress disintegrated in failure as the colonies were unwilling to give up any of their autonomy, while the British government refused to relinquish any control over its overseas empire. During the revolutionary era, The Association of 1774 served to economically unite the colonists in opposition to British efforts to enforce its trade policy through heavy-handed regulation and taxation.  Finally, in the mid-1770s, the First and Second Continental Congresses demonstrated to a limited extent that the Americans could set aside their differences and coalesce against a common enemy.  

The Americans also benefited from set common beliefs regarding the creation of a new government structure.  As previously mentioned, the Second Continental Congress in 1776 called on the separate states to create individual constitutions that reflected the republican ideals and values of the Declaration of Independence.  A written constitution was an indispensable feature in the new American concept of republicanism.  It “helped seal a defining aspect of American nationhood and citizenship [and] defined their character as a people.”
 Moreover, a written document served as the supreme, organic governing document, superior to ordinary legislation and legal precedent, “distinct from and superior to all the operations of government.”
  Constitutions in America, both at the state and later national levels, spelled out in detail the nature and structure of the proposed government, contained separation of governmental powers, established written limitations on that government and its officials, called for annual elections, and, in many cases, enumerated the rights and liberties possessed by the people.  Most importantly, the constitution would be ratified either by a direct vote of the people—a referendum—or by ratifying conventions assembled specifically for the purpose of approving or rejecting the document.  As historian Gordon Wood writes, “Such as constitution could never be an act of the legislature; it had to be an act of the people themselves.”
 

A true republican constitution reserved most governing power to the most democratic branch, the legislature, with most of the important issues, such as taxation and spending, assigned to the lower chamber, which was directly elected by the people.  As such, the executive and judicial branches were intentionally kept weak to prevent a small number of individuals or unelected officials from acquiring a disproportionate amount of power.  A written constitution was the foundation of a nation based, not on the rule of men, but on the rule of law, one of the pillars of American exceptionalism.  In 1780, the state of Massachusetts set the example and called a convention to draft a constitution, which was then submitted to the people for ratification.  This procedure was modeled when the time came to construct a governing charter on a national scale. But a written constitution of which the Framers conceived was not an exercise in full-fledged democracy. As Timothy Sandefur puts it, “The purpose of a written constitution is to channel and restrict the majority’s power so as to reap the benefits of democratic rule while preventing it from endangering the rights that government is instituted to protect.”
 In short, “rights exist prior to government and are the source of its legitimacy.”

Economic issues also dictated the need for a national structure.  Following the war for independence against Britain, commerce between the two nations virtually ceased.  The Americans, as a price of independence, were now considered foreigners in British eyes, and were forced to look elsewhere for new trading partners.  As it turned out, during the immediate aftermath of the war and the early years of independence, the average citizen was worse off than before the war.  Additionally, following the 1783 Paris peace treaty, individual states seized former British lands in the West, much of which were loyalist holdings.  Any resolution of the land issue would require a national structure and territorial concessions by the individual states.

The Articles of Confederation

America’s first post-independence government structure was known as the Articles of Confederation.
  Working from a draft written by John Dickinson of Pennsylvania,
 the Second Continental Congress crafted the Articles of Confederation in 1777, but they were not formally approved until 1781 due to protracted disputes among quarreling states over western lands.  Ignoring the principle of federalism—that is, a division of authority between national and local governments—the Articles essentially made the states sovereign, i.e., separate independent entities. The only powers granted to the new central government were those that demanded state cooperation, such as war-making and treating with other nations. But the Articles required unanimous approval before they became operational; in other words, all the states had to approve the charter in order for it to take effect.  At this point, the most significant issue dividing the colonies and thus, unanimous approval of the new charter, was not slavery, but western land holdings.  Seven states, but primarily New York and Virginia, claimed enormous tracts of land across the Allegheny Mountains extending all the way to the Mississippi River.  The other six states had no holdings beyond the Alleghenies.  The landlocked state of Maryland, recognizing the disproportionate distribution of land and its potential disastrous political and economic impact on the small states, refused to ratify the Articles of Confederation until March 1, 1781, when New York and Virginia finally surrendered their western lands to the central government.  According to the Articles, the Confederation Congress could dispose of the land for the “common benefit” of the United States; moreover, it was authorized to carve new republican states from the territories on equal terms with the other states.  This decision to cede the western lands to the central government removed a major obstacle to national unity.  As a result of this transfer, pioneers turned to the national government to purchase public lands; what’s more, it effectively linked the union together and compelled its citizens to look to the central government for direction, at least as it concerned the nation’s expansion.

As a governing document, the Articles of Confederation was a loose agreement among the original thirteen states.  Although the Articles carried the name “United States of America,” the term “‘United’ was a fiction.”
   Indeed, the Articles began by specifically naming the individual states that comprised the confederation and then asserted that each state “retains its sovereignty, freedom, and independence, and every power, jurisdiction, and right, which is not by this Confederation expressly delegated to the United States, in Congress assembled.” What’s more, Article Three describes the states as entering “a firm league of friendship with each other for their common defence, the security of their liberties and their mutual and general welfare.”  As Joseph Ellis writes, the Articles were not designed to create a “political framework for a national government” or build American nationhood; indeed, the document “was less a constitution than a diplomatic treaty among sovereign powers.”

The authority and powers granted to the government created by the Articles were limited to the spheres of foreign affairs and treaty making; it also established the postal service.  The framers of the document failed to create an executive branch—executive committees formed from the legislature conducted the executive functions of the government—and permitted only a weak judiciary; thus, it conferred virtually all of its power to a unicameral Confederation Congress in which each state delegation possessed one vote; that is, each state’s representatives voted as a bloc, not as individual representatives.  In order to make the “national” government intentionally weak, certain pieces of legislation, especially those dealing with taxation, required a two-thirds super-majority.  Furthermore, the Articles were almost impossible to revise; the amendment process required the unanimous consent from all of the states; as such, the Articles were never amended.  

The Articles of Confederation were made purposely weak because of the republican-minded Continental Congress’s and individual states’ suspicion of centralized authority and its tendency toward tyranny; indeed, they had just fought a successful war against the highly centralized British Empire and they certainly did not want to replicate that in America.  Thus, any nationalizing effort to unify the newly declared independent states would be very weak with very little enforcement power.  What’s more, the Articles granted no authority for the national government to regulate commerce; this resulted in conflicting tariff and navigation regulations among the individual states, not to mention states printing their own currency.  Furthermore, the Articles granted no authority to enforce tax collection; rather, the states were given a tax quota based on its population, commonly known as requisitions, in which each state agreed to a voluntary obligation to provide revenue to the central government.  Needless to say, many states did not follow through with their share of the tax burden.  Indeed, a common joke within Congress illustrating this deficiency was the axiom “binding Requisitions are as binding as Religion is upon the Consciences of wicked Men.”
 In short, the Congress under the Articles of Confederation could advise, advocate, and appeal; it could not command, coerce or control.  However, despite its inherent weaknesses and failure to deal with issues of national importance, the Articles represented a watershed in statecraft and provided a stepping-stone toward the Federal Constitution.  When viewed in context of the time in which it was created, the Articles of Confederation was an alarming surrender of state power and a radical departure from the traditional eighteenth century understanding of government.

By present standards, the weaknesses and ineffectiveness of the Articles of Confederation are obvious; indeed, after a few years, many political leaders recognized its inadequacies and acknowledged the need for a different system.  However, the Articles can be credited with some groundbreaking achievements.  Unquestionably, the most important accomplishment of the Articles of Confederation concerned land legislation.  After the large landholding states ceded their western claims to the national government, the Confederation Congress passed the historic Land Ordinance of 1785.
  Applied to the territory known as the Old Northwest (much of present day Ohio, Michigan, Wisconsin, Illinois and Indiana), the land law devised a systematic method of organizing the vast public holdings of the United States. Under its provisions, the government sold acreage to settlers and used the proceeds to pay off a portion of the national debt.  In addition, the land was divided into thirty-six square mile townships with each township containing thirty-six sections of one square mile each (640 acres).  One-sixteenth of each section of the township was set aside for the establishment and construction of public schools, an indication of the importance the Framers placed on an educated and informed populace.  

Two years later, the Congress passed the Northwest Ordinance of 1787.
  Largely the brainchild of Thomas Jefferson, this landmark legislation refined the procedure for settling and organizing the territories and admitting new states to the Union.  First, Congress would create a “territory” and appoint a governor and judges who could make laws that were subject to congressional veto.  Later, when the population reached five thousand, the residents of the territory were entitled to a two-chamber legislature, in which the people elected the lower house.  Finally, when the territory possessed sixty thousand residents (the amount required for representation in Congress) its legislature could write a constitution and apply to Congress for statehood.  If accepted it would become part of the Union, equal in all respects to the original states.  
The idea of creating a well-ordered process for adding new states to the Union on equal terms with the others is unprecedented in world history. Typically, nations or empires exploited acquired territory and people for their benefit and never granted them equal status, except in very limited circumstances. The state-creating provisions in the Northwest Ordinance indicated the American desire not to breed satellites or colonies out of the Union’s territories.  Any new states carved out of the nation’s land holdings or any territories that the Union may acquire in the future would be admitted as an equal partner with other states and the inhabitants of those states would possess the same “privileges and immunities” as all other citizens of the United States.  
Another important feature of the Northwest Ordinance, one that would have major implications for the nation’s future, was the provision prohibiting “slavery [and] involuntary servitude” in any of the territory covered under the measure.
  This was a major step forward for freedom and an indication of the revolutionary generation’s abhorrence of slavery. What’s more, it established a precedent that would have major repercussions in the future; it suggested that the national government, even under the weak Articles of Confederation, had the authority to legislate on the issue of slavery in the nation’s public territories.  

The historic land legislation passed under the Articles of Confederation established a workable procedure for land settlement and organization that the United States would follow as the nation expanded to the Pacific Ocean. Indeed, the thirty-seven states that would later join the union followed this basic formula.  Moreover, despite the existence of slavery in much of late eighteenth century America, the land laws indicated the desire of many of the nation’s Founding Fathers, including those in the South where the vast majority of the Union’s slaves resided, to see the eventual end to slavery by prohibiting its expansion into newly public lands.  While many political leaders and authors of these laws and founding documents were slaveholders, they recognized the inherent contradictions between the values and ideals of America and the presence of human bondage.  The slavery clause in the Northwest Ordinance of 1787 indicated the desire on the part of Jefferson and many others, at this early stage in America’s development, to put chattel slavery on the road to eventual extinction. 

But slave prohibition also raised another issue that would haunt American politicians in the coming decades: state sovereignty and the authority of the national government. When the Northwest Ordinance was passed, the territorial governor of Indiana, anticipating the principle of popular sovereignty of the 1840s, attempted to have the slavery clause suspended for ten years, claiming that it was the authority of a territory’s residents to prohibit slavery, not the Confederation Congress. What’s more, proslavery forces in the South claimed that the national government had no authority over the slavery issue period.
 These issues would only intensify in the future and would be the source of serious conflict and compromise, but ultimately the primary cause of the American Civil War.
But despite the success of the land legislation, the Articles of Confederation proved to be an ineffective governing structure for the United States.  As Chris DeRose points out, the “Articles had given Congress complete accountability without the power to fulfill its monumental responsibilities.”
 The primary problems of governing under the Articles involved the issues of public debt and credit, and interstate commerce.  Since the Congress had no enforcement powers to compel the states to pay their share of the national tax burden, the national debt stemming from the revolutionary war, notwithstanding the sale of public lands, continued to increase.  As the debt mounted, the nation’s public credit, which was vital to many farmers’ survival, suffered.  Somehow, the nation had to establish itself on a more solid financial footing.  

In 1786, the economic issues of public debt and credit exploded in Massachusetts in what is known as Shay’s Rebellion.
 Named for a small farmer in Massachusetts named Daniel Shays, the rebellion involved impoverished farmers who had lost their land due to America’s financial crisis and their inability to obtain public credit.  Many of the farmers faced foreclosure and were charged with tax delinquency.  To them, the rebellion was a fight against the tyranny of the eastern banks and an unjust economic system.  In reality, they were victims of the national government’s inability to deal with the problems and challenges of governing a new nation.  The rebels dispersed when confronted by the state militia and, although the rebellion was not considered a major uprising, it did signal the need for a stronger central government, one that could offer sound credit and financial stability.  Critics, as well as friends, of the Articles agreed it needed revisions.

The other economic issue that convinced many of the need to revise the Article of Confederation centered on interstate commerce.  Congress had absolutely no authority to regulate commerce between the states.  Thus, states could establish protective tariffs, import duties, or any other economic regulations within their borders.  Furthermore, states could also create their own currency, which was subject to wide variations in worth and which may or may not be accepted in other states.  In essence, the states, at least as far as interstate commerce was concerned, acted like independent nations, creating chaotic and unstable conditions, and raising the specter of economic warfare.  

These economic tensions were epitomized by a dispute between the states of Virginia and Maryland over navigation of the Potomac River; other regions, such as New York and New Jersey and the Hudson River, experienced similar clashes.  In an attempt to resolve the matter along the Potomac, representatives from both states met at Mount Vernon, the Virginia estate of George Washington.  It is not surprising that the former Continental Army commander offered to host this meeting. Although he was enjoying a well-deserved respite from public service, Washington had long advocated, albeit privately, action to strengthen the central government. A few years earlier, in a letter to his close friend and military colleague the Marquis de Lafayette, Washington wrote, America must “form a Constitution that will give consistency, stability and dignity to the Union; and sufficient powers to the great Council of the Nation for general purposes.”
 In a similar vein he later wrote to his brother that “Competent Powers for all general purposes should be vested in the Sovereignty of the United States, or Anarchy and Confusion will soon succeed.”
 Although the Mount Vernon Compact managed to resolve the disputes between Virginia and Maryland along the Potomac, the other clashes involving interstate commerce between multiple states threatened the viability of the United States. 
Though Virginia and Maryland, with Washington’s leadership, were able to resolve the Potomac navigation issue, the retired general and others recognized the need to address more comprehensively the economic and financial woes of the nation and to confront the reality that the Articles of Confederation failed to sufficiently address these and other issues.  To this end, James Madison, who one scholar has called “the greatest lawgiver of modernity,”
 engaged in an exhaustive research project to determine the successes and failures of past confederation governments. Delving all the way back to the times of the ancient Greeks and Romans, the Virginian determined that the single most important issue that plagued confederated societies was paralysis. The constitutional provision that required virtually all, if not all, members of the confederation to consent to any legislation of significance prevented anything from getting done. This was exactly what plagued the Articles of Confederation. In Madison’s mind, the petty bickering among the states, combined with the potential for foreign enemies to divide and conquer the states—that is, coopt one or two states out of the thirteen to get their way—made the Articles of Confederation an unworkable governing charter for the United States.
 Thus, these troublesome issues inspired a group of Virginians, led by Madison and New York’s Alexander Hamilton, to call a convention in 1786 to meet at Annapolis, Maryland.  The stated purpose of the Annapolis Convention was to study “the trade and commerce of the United States, to consider how far an uniform system in their commercial intercourse and regulations might be necessary to their common interest and permanent harmony.”
 Because the convention only proposed to address interstate commerce issues, delegates from only five states attended the convention. Both Madison and Hamilton recognized the folly is expecting all of the states to participate in meeting that address such a narrow, albeit very important issue. Thus, they and other like-minded Nationalists “wanted this first meeting to serve mainly as a prelude to a second one”
 that would serve as “a Plenipotentiary Convention for amending the Confederation.”
 Madison and Hamilton, who proposed meeting the following May in Philadelphia, succeeded in persuading Annapolis delegates to return home and use their influence to call on the states to appoint representatives to a second, more comprehensive convention.
  Unaware of the historic significance of his suggestion, Hamilton, a strong advocate of a vigorous central government, made the proposal that would result in one of the most important gatherings in all of world history.

The Constitutional Convention of 1787

The delegates that met in Philadelphia in May 1787 had no idea what would become of their efforts.  Yet this meeting would prove to be one of the all-time historic events.  As one observer puts it:  

It would have been difficult to assemble at a dinner table anywhere in the world in 1787 more talent and character; certainly no Old World group could have boasted more impressive figures than the grave, dignified Washington and the delightfully wise and benevolent Franklin, who, as a contemporary wrote, seemed “to diffuse an unrestrained freedom and happiness.”  Some historians have called the convention of 1787 a meeting of elite property holders whose intention was to create a government that would adequately protect their personal interests.  While it is true that some of the more radical elements of the revolutionary era, such as Thomas Paine and Samuel Adams, were not selected as delegates, and other revolutionary leaders such as Thomas Jefferson (in France) and John Adams (in England) were out of the country, it must be noted that most Americans belonged to the propertied middle class of society.  In fact, the constitutional convention of 1787 was “probably the most nearly representative political assemblage to be found anywhere in the Western world at the time.
  

Another commented that “These were serious, sensible, undoctrinaire men, gathered together in a pragmatic spirit to do something practical, and looking back on a thousand years of political traditions, inherited from England, which had always stressed compromise and give-and-take.”
 But despite the weakness of the Articles of Confederation and its inability to deal with some of the vital issues facing the new American nation, the people did not lose sight of the republican ideals it embodied.  Some regarded a slight modification of the Articles as the appropriate solution.  Indeed, the Confederation Congress in New York called for a convention “for the sole and express purpose of revising” the Articles.
  In the end, however, the finished product of the convention—the Federal Constitution, a document under which the United States still operates today—replaced the Articles of Confederation. 

The prospects of the convention’s success did not start off very promising.  Delegates began straggling into Philadelphia one-by-one during the late spring.  Convention president George Washington, whose presence would a public face on the proceedings and give the gathering respectability and legitimacy,
 arrived promptly on May 13th. As Edward Larson writes, by agreeing to attend the Convention, the retired general “represented the nation, and on him its future rested.”
 Washington himself revealed his purpose in attending the Convention when he wrote, “To see this country happy is so much the wish of my soul, nothing else can compare to it, this side of Elysium.”
 

Despite the punctuality of Washington and the rest of the Virginia delegation, it was not until June that delegates from eleven of the thirteen states that would eventually participate—Rhode Island refused to join and New Hampshire selected two delegates but refused to appropriate money for their expenses—finally arrived. In all, only fifty-five delegates attended; some stayed only for a short time and at the convention’s conclusion in September only thirty-nine remained.  Some delegates, such as Washington, remained completely silent, while others, such as James Madison who prepared more for the occasion than any other delegate and kept meticulous notes, delivered wonderfully articulate speeches;
 as one scholar has noted, it was the Virginian’s “finest hour.”
  On average, the convention delegates were young—the average age was forty-two—politically experienced, energetic, and nationalistic.  The conventioneers consisted of “8 planters and farmers, 21 practicing lawyers and also some that were not active members of the profession, and 15 merchants.”
 Their objective was to create a firm, dignified, and respected government based on the republican ideals for which they had fought during the Revolution.  The Constitution’s Framers wanted a central authority with real, but limited, power that would address the problems that the Articles of Confederation failed to solve.  They also wanted to preserve the union and forestall anarchy as represented in Shays’ Rebellion. In this sense, the creation of the Constitution can be described as a counter-revolution to the excesses of the American Revolution.  But the Framers also sought to preserve the fundamental rights and liberties of Americans they believed were threatened under the Articles. Thus, the Constitution would seek to curb the uncontrolled elements of democracy by placing the fundamental liberties of all Americans beyond electoral majorities. Because of this rejection of simple and unrestrained majority rule, the Constitution, as Randy Barnett writes, “is not only undemocratic, it is downright antidemocratic.” While this may be a bit of an overstatement and completely foreign to modern readers, it is true in the sense that the Constitution allows for democracy and majority rule in a limited capacity—that is, “only as filtered through a complex system of federalism, separation of powers, and expressed protections of rights” that act as a counter measure against pure, liberty-threatening democracy.

With these pre-requisites for government creation in place, the Framers performed a high flying tightrope act to form a central (national or federal) governing structure that would, on the one hand, possess enough power to deal with nationwide problems, such as public credit, the national debt, and interstate commerce, while, on the other hand, establish restraints on the government so that it would not become too powerful and intrusive, threaten the fundamental liberties of the people, and evolve into tyranny.  Thus, the Constitution, like the Articles of Confederation, was created under the assumption that all power originated with the people, but the delegates to the 1787 convention agreed to carefully relinquish to the national government some of the rights and liberties of the people and the individual states in the hopes of delicately balancing order and liberty and creating a “more perfect Union.” 

Although the convention was a truly deliberative body, one of its most important rules was the agreement to conduct its deliberations in virtual secrecy so as to allow an open and honest debate within the Convention without external interference. Madison, many years after the Convention concluded, commented that “No Constitution ever would have been adopted by the Convention if the debates had been public.”
 Proposed and passed at the outset of the convention, the secrecy rule was accepted and complied with by virtually all of the delegates, even those who arrived late and did not vote on the matter and those who, disagreeing with the Convention’s direction, left for home early. One notable exception occurred when one delegate neglectfully lost his copy of the Virginia Plan, Convention president Washington admonished all of the delegates to be exceedingly careful with their notes. Needless to say, the guilty party never admitted his mistake. Thus, with the exception of general reports of the Convention’s existence and wildly inaccurate stories—one report claimed that the delegates proposed inviting King George III’s second son, the Duke of York, to become America’s king
—press coverage of the debates was nonexistent. As an added precaution, the windows of the Pennsylvania State House where the delegates met remained closed during the stifling hot summer so as to prevent any spying reporters from eavesdropping on the deliberations. As such, the only information that exists from the convention’s deliberations is the extensive notes and diaries of the attendees, primarily James Madison.
  
Another rule adopted by the Convention was to allow issues on which votes had previously been taken to be revisited and debated with the possibility of another vote. This opened the likelihood of endless and repetitive discussions. Indeed, during the course of the summer, the convention delegates engaged in heated and, at times, fierce, debate; indeed, during one particularly tense June day, Benjamin Franklin, who would never be mistaken for a fundamentalist Evangelical Christian, proposed a prayer to provide divine guidance in resolving the convention’s problems. (His proposal was rejected due to the lack of funds to pay a clergyman.)
 On another occasion, Pennsylvania delegate Gouverneur Morris, replying to a small state representative who threatened to solicit the aid of foreign nations if the small states’ demands were not met, declared, “The country must be united. If persuasion does not unite it, the sword will. The gallows and halter will finish the work of the sword.”
 Such threats do not make for a conducive, compromising environment.
But just when it appeared the convention was on the verge of collapse, the delegates managed to compromise and continue their efforts (again, an example of the unique American pattern of crisis and compromise).  This was accomplished primarily through a series of smaller subcommittees within the Convention, such as the Committee on Detail, the Committee of Style and Arrangement, the Grand Committee from which the Great Compromise arose, and the aptly named Committee on Postponed Matters. Once these committees hammered out the details of a particular issue, the convention, meeting as a Committee of the Whole, would consider and for the most part, with some minor alterations, approve them. When the convention concluded, the delegates had constructed one of the greatest and durable governing documents ever written.  The United States is the longest surviving republic and Federal Constitution stands as the oldest written democratic governing charter.  Creating the Constitution was certainly an epochal achievement by a group of men, not pursuing personal power or self-aggrandizement, but seeking to create a system of government that would deal with the crises of the moment while serving as a lasting protector of the rights and liberties of all. 

The United States Constitution: Federalism, Checks and Balances, and the Separation of Powers

While the Constitution created at Philadelphia in summer of 1787 maintained the federal structure of the United States, it did much more than that. It was a “statement of fundamental principles of government and not merely a collection of articles in a treaty defining the terms under which the sovereign states would enter a union.”
 It established a governing charter based on the fundamental liberties and rights established by the Declaration of Independence and sought to “secure the Blessings of Liberty to ourselves and our Posterity.”
 Perhaps most importantly, the Constitution and the government it created demonstrated the Framers’ recognition and profound understanding of the best and worst of humanity. Unlike many of their contemporaries or some modern philosophers, the Framers did not have a romantic view of mankind; rather they were much more realistic and pragmatic, understanding humanity in both moral and immoral terms. “But what is government itself,” James Madison asked, “but the greatest of all reflections on human nature?”
 Alexander Hamilton, during the Constitution’s ratification battle, would write, “man is more likely to engage in momentary passions [prejudice, unreasoned emotions], and immediate [self] interest, have a more active and imperious [domineering] control over human conduct than general or remote considerations of policy, utility or justice.”
 Madison agreed saying, “In all very numerous assemblies, of whatever character composed, passion never fails to wrest the sceptre from reason.”
 If left unguarded, these natural impulses can result in national destruction and run “the risk of a calamity for which no possible constitution can provide a cure.”
  John Adams, who believed that the primary purpose of government was to secure the “greatest quantity of human happiness,” may have had the most pessimistic view of humanity’s nature when he said, “There is danger from all men. The only Maxim of a free government ought to be to trust no man living with power to endanger the public liberty.”
 But humanity, according to the Framers, is not all bad. Madison, while acknowledging the “degree of depravity in mankind which requires a certain degree of circumspection and distrust, so there are other qualities in human nature which justify a certain portion of esteem and confidence.”
 Because of humanity’s inherent flaws, government was needed, but because of humanity’s virtue, government was possible. As Michael Meyerson aptly notes, “The nature of mankind does not permit flawlessness, but it does allow for excellence.”
 Thus, the purpose of government, and the overriding goal of the Framers, was to create a government powerful enough to control humanity’s vices and secure its rights and liberties, but not too powerful that it would challenge and threaten that goal. In perhaps the most famous and concise statement of what the Framers were attempting to accomplish, Madison asked, “If men were angels, no government would be necessary. If angels were to govern men, neither external nor internal controls on government would be necessary. In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself.”

Though the Framers engaged in a very delicate balancing act, they largely accomplished their enormous objective. The Constitution created a government that was “both strong enough to secure [the people’s] freedom, and limited so as not to threaten that freedom.”
  Simply put, the Constitution, as Randy Barnett puts it, “provides the law that governs those who govern us and it is put in writing so it can be enforced against the servants of the people, each of whom must swear a solemn oath to obey ‘this Constitution.’”
 The Constitution’s unique nature that provided for these twin purposes was the principle of “duel sovereignty”—that is, the establishment of checks and balances, what James Madison called “auxiliary precautions,”
 among the various parts of the federal (could also be called national or central) government—and the distinctly divided and shared powers between that government and the states, a principle known as federalism.  These checks and balances and separation of powers, the first of their kind to be attempted in modern Western Civilization, were first articulated by the French Enlightenment philosopher Baron de Montesquieu in his classic The Spirit of the Laws,
 and are crucial to a viable federal system.  Madison, who as we have seen recognized the probability of government to abuse its power when he said “all men having power ought to be distrusted to a certain degree,”
 called this a “compound republic”
—that is, the individual states would be “in tension against the federal government,”
 while the various components of the federal government would possess their own institutional protections. These governing divisions, however, can be challenging to maintain. The relationship between the states and the federal government is tenuous and constantly shifting. Alexander Hamilton predicted this when he noted that “Power being almost always the rival of power;” but he anticipated that “the General Government will at all times stand ready to check the usurpations of the state governments; and these will have the same disposition towards the General Government.”
 
Several provisions within the Constitution provide for the independent and sovereign nature of the states in their relationship with the federal government. For example, the U.S. Senate, one of the two chambers of the legislature, is based on state equality and originally was elected by the state legislatures until the ratification of the Seventeenth Amendment ratified in 1913. Since then U.S. senators are directly elected by the people. Also, the state legislatures have the responsibility of drawing the congressional districts from which the members of the House of Representatives, the other chamber of the legislature, will be selected. What’s more, the state legislatures have the authority to appoint members of the Electoral College, the body responsible for electing the president, although the states are empowered to determine exactly how that occurs. (Today, the state legislatures permit the people to select the members of the Electoral College.)  Finally, the Constitution creates a government of limited and specified powers; indeed, the first sentence of Constitution unequivocally states “All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.”
 Thus, any powers not granted to the federal government and any powers the states are prohibited from exercising are retained by the states and the people. The Tenth Amendment to the Constitution later codified and clarified this principle. 

In addition to these structural protections for the states, federalism also provides for certain spheres of authority possessed at the national, state, and local levels. For example, the federal government retains exclusive authority over war and peace, establishing treaties with other nations, and coining money; while most crimes, such as murder and robbery, are state violations and tried in state courts. Zoning and building regulations, traffic violations, and utility regulation are dealt with at the municipal or city level. Some issues, such as environmental protection and education, are shared between all three levels. In fact, primary and secondary education is an excellent example of what can happen when one level of government—in this case the federal government—oversteps its constitutional boundaries, abuses its power, and injects itself into an issue that is intended to be the exclusive domain of the state and local governments. Very few people would argue that American education has improved since the federal government first involved itself in the mid-1960s. But since the Constitution recognizes the people as the source of political power, it is up to us to ensure that each level of government remains within its own sphere and constitutional limits. Because of this fluidity of federalism within the American structure of government and the ease with which governments can invade the purview of others, Alexander Hamilton wrote “the prudence and firmness of the people, it is to be hoped, will always take care to preserve the constitutional equilibrium between the general [federal] and the State governments.”

While the principle of federalism provides a vertical separation of powers between the national, state, and local governments, the federal government is also horizontally divided into separate, but equal and independent branches. This “double security [protecting] the rights of the people” is designed to prevent the accumulation of excessive power in the hands one government or one branch of government.
  Indeed, in Federalist 47, James Madison asserted that “The accumulation of all powers, legislative, executive and judiciary in the same hands, whether of one, a few or many, and whether hereditary, self appointed, or elective, may justly be pronounced the very definition of tyranny.”
 Thus to protect against the development of tyranny, the Constitution created the three branches of government, each “empowered to defend itself” with “each independent enough to perform its assigned tasks effectively but remain connected with the other branches to prevent the misuse of power.”
 In other words, government institutions are supplied with the authority to do their jobs but also the ability to police each other.
Unquestionably, the most significant checks on governing power at the federal level center on the authority of the executive. This is due to the profound fear the Framers had of executive power resulting from their recent experience with the British crown. In creating the executive branch, the Framers of the Constitution did not want to replicate an institution that could easily threaten the individual liberties and fundamental rights of Americans. Thus, the Framers devoted substantial time and extensive consideration to the executive branch and how to control it. While the president possesses the authority to veto congressional legislation, that veto can be overridden by a two thirds vote by both houses of Congress. In addition to overriding a presidential veto, executive power can also be checked through the appointment process. Officials appointed to top level positions within the various executive branch departments and the federal judiciary are subject to senatorial “advise and consent” (better known today as confirmation); that is, presidential nominations, must receive simple-majority approval by the Upper House of Congress.  
Another senatorial check on executive power is the two thirds supermajority requirement to ratify any treaty concluded by the president.
 For many years, this was a straightforward constitutional obligation, but today, presidents more and more are resorting to “executive agreements” when negotiating with foreign powers rather than official treaties in order to sidestep the difficult two-thirds Senate majority requirement.  This avoidance of a long held constitutional duty, however, makes it much easier to undue those “agreements” as an official treaty carries the force of law, while an executive agreement without congressional approval is merely an arrangement between the executive administration and the particular nation; as such, the next administration can easily reverse the agreement. For example, the North American Free Trade Agreement (NAFTA) between the United States, Canada, and Mexico gained simple majority approval of both houses of Congress, rather than the senatorial supermajority. A more recent and quite troubling example of this evasion of the official treaty-making process is the Obama administration’s arrangement with the nation of Iran. Not surprisingly, the Framers opposed this unilateral process of negotiating with foreign powers and would have considered the Obama administration’s actions unconstitutional. The purpose of the “JOINT AGENCY,” Hamilton wrote, of having the president and two thirds of the Senate involved in treaty-making is to provide “security against corruption and treachery in the formation of a ruinous treaty” by a single individual—the president—whose personal interests would “betray the interests of the nation.”
 An additional popular check on executive power is the legislature’s oversight authority. This means that the leaders of the various executive departments can be called before Congress to answer questions under oath regarding the activities pertaining to the specific department or agency. This is a fundamental and essential check on executive authority especially considering that executive departments and agencies are a creation of Congress and funded by the American people. 

While the Constitution contains several regularly exercised checks on the presidency, arguably the two greatest safeguards against on executive abuse of power are the “power of the purse” and impeachment. The Constitution mandates that all revenue-raising, i.e., tax, bills originate in the House of Representatives, the legislative body closest to the people.
 What’s more, Congress is authorized to draw money from the Treasury, “but in Consequences of Appropriations made by Law.”
 The power of the purse encompasses the ability of the legislature to defund or withhold money from the president’s initiatives if Congress believes funding those initiatives would contribute to the executive’s abuse of constitutional power. Thus, if Congress suspects the executive his abusing his powers, it can “fight back by cutting off the money the president would need to carry out the usurpation.”
 Failure of Congress to take advantage of this powerful, yet appropriate, check on presidential abuse of power would essentially be permitting “executive establishment [to] be a law unto itself and ultimately a despotism.”
 

But without question the most dramatic check on executive power is impeachment, what Andrew McCarthy calls “a grave remedy on the order of a nuclear strike.”
 For situations in which members of the executive or judicial branches abuse their power, violate the law, or breach the public’s trust, impeachment is a remedial instrument granted to the House of Representatives. If and when a public official is impeached by a simple majority in the House, the subsequent trial is conducted by the Senate and presided over by the Chief Justice of the United States.  Conviction requires a two-thirds vote of the Senate and the consequence, should an official be convicted, is removal from office.
 Thus, the process of impeachment, despite its infrequency, is relatively easy; however, the “historical rarity of impeachment owes to its gravity, not its difficulty.”
 Although several judges have been impeached and removed from office over the years, only twice in American history has the House impeached a president; in both cases the Senate failed to muster the required two-thirds majority to convict.
Much debate has occurred over the past few years regarding the value of impeachment to address abuses of power by the executive.  Specifically, the Constitution stipulates that “The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery and other high Crimes and Misdemeanors.”
 In the 1860s, President Andrew Johnson was impeached and narrowly avoided conviction for failing to uphold the Tenure of Office Act, a law that prevented the president from removing a cabinet member without senate approval. The Supreme Court later found the law to be unconstitutional.
 The real reason for Johnson’s impeachment was a fundamental disagreement over policy matters between the president and the Republican-controlled Congress. In the 1990s, President William Jefferson Clinton was impeached by the House for matters related to personal conduct; again, like Johnson, Clinton was acquitted by the Senate. Without question, President Clinton certainly abused his power by committing perjury, encouraging others to do the same, and obstructing justice, actions that later resulted in him losing his license to practice law. But in the opinion of at least a third of the Senate, these offenses did not warrant removing the president from office. In recent years, the actions—and inactions—of President Barack Obama have raised the specter of impeachment again, although the Republican Party has been quick to emphasize its unwillingness to use impeachment to address executive abuses of power. 

During actual or threaten impeachment proceedings, the question of what constitutes an impeachable act emerges front and center; it is an issue that has been long debated by legal and constitutional scholars and has recently garnered renewed attention. Treason and bribery can be easily defined, but the phrase “high crimes and Misdemeanors,” according to some, “is too amorphous a notion to apply to political wrongs” and leaves open a wide range of interpretations.
 Indeed, Michigan Republican Congressman Gerald R. Ford, in a 1970 effort to impeach Supreme Court Justice William O. Douglas, asserted that “an impeachable offense is whatever a majority of the House of Representatives considers it to be at a given moment in history.”
 Just a few years later, Ford would serve as vice president and president following the resignations of Vice President Spiro Agnew and President Richard Nixon respectively, both of whom resigned their offices in order to avoid certain impeachment and removal from office. Others see impeachment as a resort to extremism, the “purview of the nuttier corners of the right — the conspiracist web sites, the chain emails, the ranting radio hosts.”
 A former top level presidential adviser, now political commentator for NBC News compared impeachment to “a virus that has infected our politics that has to be curbed.”
 

But impeachment is neither as arbitrary as former President Ford suggests, nor is it a measure reserved exclusively for extremists. Rather, it is a legitimate instrument included in the Constitution by the Framers to address cases of serious abuses of power by the executive. Part of the problem with and fear of the concept of impeachment is the failure to appreciate what actually constitutes an impeachable offense. The phrase “high crimes and Misdemeanors” is an “ancient British standard for removing malfeasant public officials”
 and the Framers of the Constitution borrowed the phrase for that very purpose.  Alexander Hamilton, who wrote extensively on impeachment during the ratification debates, said the president would be subject to “censure and punishment”
 and that impeachment would be an appropriate remedy for the “misconduct of public men from the abuse or violation of some public trust [that] relate chiefly to injuries done immediately to the society itself.”
 James Madison, during the constitutional convention, said that impeachment was “indispensable” to protect against the incapacity, negligence or perfidy of the chief Magistrate.”
 Benjamin Franklin, the oldest member of the convention, gave a most practical and humane rationale for impeachment: it would end the process of “recourse to assassination” to remove an “obnoxious” executive. Not only would impeachment save the president’s life but it would give him “the opportunity of vindicating his character.”
  Later, Supreme Court Justice Joseph Story wrote in his Commentaries on the Constitution that impeachment and removal from office would be for “political offenses, growing out of personal misconduct or gross neglect, or usurpation, or habitual disregard of the public interests.”
 At the same time, the founders were quick to point out that impeachment was not to be used for errors in judgment or “opinion” resulting from “a willful mistake of the heart, or an involuntary fault of the head.”
 Rather, it was a remedy to protect against abuses of power or, as Virginia delegate George Mason put it, protection against injustice committed by the man “who can commit the most extensive injustice.”

While impeachment is a constitutional remedy to combat executive abuse of power and lawlessness, it requires more than just a declaration that the president has failed in his fiduciary duties and deserves to be removed from office. In other words, it is more than just a legal process. Specific instances of abuses of power or violations of the public trust can be relatively easy to document—that is, making the legal case for impeachment; however, the grave decision to remove a duly elected president from office requires the overwhelming support of the American public. Thus, the two-thirds supermajority required to convict a public official in an impeachment case. (In effect, to impeach and remove a president from office requires the American people to admit that they “messed up.”) But more importantly, the political case must be made to both impeach and remove an executive. As Andrew McCarthy puts it, “Impeachment is a matter of political will.”
 Again, Alexander Hamilton made this point unmistakably clear: “The subjects of [an impeachment trial’s] jurisdiction are those offenses which proceed from the misconduct of public men, or, in other words, from the abuse or violation of some public trust. They are of a nature which may with peculiar propriety be denominated POLITICAL, as they relate chiefly to injuries done immediately to the society itself.”
  America’s legislative leaders must make the case, not just that the president has committed high crimes and misdemeanors, but that those violations threaten the very nature of the American constitutional system and that failure to address those violations puts that system in grave jeopardy. That case must be made to the American people who, in turn, must demand that the executive act within Constitutional limits or be removed from office. “The public must reach the conclusion that the constitutionally subversive nature of the impeachable offenses renders it intolerable to permit the president to continue in power; and the public must make its representatives understand that failing to act on that conclusion will shorten their cherished Washington careers.”
 This means that members of Congress cannot always be depended on to do the right thing; rather, the American people must insist that they do the right thing. As such, it is up to the American people to preserve and protect their Constitution. They must be “invested in preserving the limitations on presidential authority that safeguard their liberties.”

In addition to the substantial checks on executive power, the Constitution also provides for checks on the other branches of government. Probably the greatest check on the legislative branch is the ballot box. Regular and frequent elections allow the American people to remove ineffective or abusive elected officials. The two chambers of the legislature, the House of Representatives and the Senate, check each other by requiring both to approve legislation in exactly the same form before it can be sent to the president.  As previously mentioned, the executive branch can check the legislative through the veto power, but the legislature possesses a counter-check on the executive by overriding a veto with a two thirds majority. Though the constitution provides no guidelines regarding presidential veto power, the first several presidents exercised their veto power only for constitutional purposes, i.e., the president rejected the bill because he deemed it to be unconstitutional. But later presidents vetoed bills for any reason, including personal objections which essentially established the president equivalent to a two-thirds majority of the legislature.  
The third branch of government, the judiciary, can check both the legislative and executive branches by keeping those institutions within constitutional boundaries by ruling on the constitutionality of legislation and executive acts. Conversely, judicial power can be countered through the amendment process or by congressional restriction of the federal court’s jurisdiction. But as former federal prosecutor Andrew McCarthy points out, when it comes to actions of the president, the “judiciary’s capacity to halt capricious executive action is entirely dependent on the administration’s willingness to honor judicial directives,”
 a point that signifies the necessity to elect honorable, high-character individuals to public office. While this is just a sample of the checks and balances embedded within the Constitution, it is evident of the thought process of Madison and the other Framers of the Constitution who profoundly mistrusted government. Indeed, Madison himself concluded, “Ambition must be made to counteract ambition.”

To inhibit this ambition, the Constitution is embedded with a systemic check that makes law-making a very laborious process. Its very nature is intended to prevent rapid, radical change and protect against voting majorities that infringe on fundamental rights. Robert Morris, a member of the Constitutional Convention and advocate of a more energetic government, recognized the worthiness of the system’s inefficiency. “I have so often seen good Consequences arise from Public debate and discussion,” Morris wrote to a colleague, “that I am not amongst the number of those who complain of delay.”
 Thus, the United States system of government is a deliberative one; that is, it demands extensive debate among legislators and requires agreement among large numbers of people from various committees within the various branches of the government to implement change.  People today complain about governmental “gridlock;” however, slow, deliberative debate is vital to the American republic.  As Michael Meyerson simply puts it, “Gridlock can be good.”
 The Founding Fathers intentionally injected impediments into the gears of governing in order to discourage far-reaching change and prevent thoughtless policies through the implementation of hasty and haphazard laws.
These checks and balances and the separation of powers have through the years prevented the permanent domination of one branch of the federal government over the others.  But these checks and separations will remain effective only if those officials—elected and appointed—wielding power respect and honor them. Other factors have influenced the effectiveness of these barriers to the excessive accumulation of power, such as the personality and style of political leaders and specific circumstances and crises confronted by the nation.  For example, some presidents, such as Ulysses S. Grant, deferred to Congress and permitted the legislative branch to take the initiative in formulating and implementing public policy.  But other presidents, such as Andrew Jackson, defied Congress and dominated public policy through the sheer force of his character.  Moreover, wars or other crises, like the Civil War and the Great Depression, may demand constant day-to-day attention and quick decisions, which the Congress was unable to provide; thus, the power of the presidency escalated during these times of crisis.  However, the real and most reliable check on government abuse of authority has been the character, integrity, and moral standing of the individuals who serve in public office, and an informed and engaged American electorate who is charged with selecting the chief executive.
The Federal Constitution: The American Government

The government created by the Federal Constitution differed significantly from the Articles of Confederation. As previously noted, the Articles contained a single legislative assembly in which the states cast an equal vote; lacked a separate, independent executive; and created a very weak federal judiciary. What’s more, the Articles ceded very little authority to the national government; rather it recognized “a league of friendship” between the thirteen original states that left the vast majority of governing power with those states. The national government created by the Constitution, while limited in scope and still preserving the states as viable governing entities, would be substantially more authoritative than the Articles. The Constitution’s government would have a bicameral legislature split between proportional representation and state equality, an independent and potentially powerful executive branch, and a bolstered federal judiciary. But perhaps most significantly, the new government, at least within its carefully crafted domain of powers, would have the ability to act directly on the people; under the Article of Confederation the government could act only indirectly on the people through the states. James Madison, reflecting many years later on what the delegates at the Convention accomplished, wrote that the Constitution “organizes a Government invest[ed] with specified powers, leaving others to the parties of the Constitution [the states and the people]; makes the Government to operate directly on the people; places at its Command the needful Physical means of executing its powers; and finally proclaims its supremacy, and that of the laws made in pursuance of it, over the Constitutions & laws of the States.”
 This paradigm shift in the United States’ governing structure would prove to be a significant source of debate and discussion during the ratification process.

The Constitution established three separate, but co-equal branches of government: legislative, executive, and judicial.  The two-chamber legislative branch (Congress), spelled out in Article One, created the House of Representatives, which became known as the lower house and that was based on the Virginia Plan.  (The phrases “lower house” for the House of Representatives and “upper house” for the US Senate did not suggest one legislative chamber was more superior to the other. It simply designated the physical location of each body: the House was located on the lower level of the Federal Building in New York City and the Senate met upstairs.
) Largely the handiwork of James Madison but submitted to the convention by the more well-known and respected Virginia governor Edmund Randolph, the Virginia Plan proposed to fundamentally transform the American central government. Without a doubt, Madison and Randolph went well beyond the Confederation Congress’s stipulation to “revise” the Articles of Confederation. Virginia delegate George Mason summed up the proposal by calling it “a total Alternation of the present federal System and substituting a great National Council, or Parliament, consisting of two Branches of the Legislature, founded upon the Principles of equal proportionate Representation, with full legislative Powers upon all the Objects of the Union.”
 Mason, the principal author of Virginia’s Declaration of Rights and one of the most respected political figures in Virginia, more than any other individual, “helped shape the Revolution’s most lasting legacy and its most striking departure from British constitutional tradition.” He understood that a constitution was, in historian Jack Rakove’s words, “not a working description of a government but a single authoritative document, written at a known moment of historical time, under rules that made it legally superior to all the other acts that the government it created would subsequently adopt.”
 Although Mason, in the end, would not support the finish product that emerged from the Philadelphia convention, he clarified for Americans the goals and objectives of proper constitution writing.
Specifically, as Mason indicated, the Virginia Plan called for congressional representation based on population; that is, states with larger populations would have more representation, and thus more power, in the legislative branch, which would clearly be the major branch of the national government.  The first house of the national legislature was to be elected directly by the people, while the second house would be elected by the first. The first house, which would become known as the House of Representatives, was responsible for originating tax and spending legislation.  This is an example of the Americans putting into practice one of the great principles that ignited the Revolutionary War—no taxation without representation.  As such, the legislative body closest to the people retained the power of the purse—the authority to appropriate tax dollars, levy taxes, and collect revenue.  To ensure fresh turnover, the Virginia Plan stipulated that members of the House of Representatives serve two-year terms but did not establish term limits. Furthermore, Madison’s and Randolph’s proposal called for the creation of an independent judiciary and an energetic executive. Finally, to clearly establish the supremacy of the national government, the proposal granted Congress the authority “to negative all laws passed by the several States, contravening in the opinion of the National Legislature the articles of Union.”
 
While this veto power over legislative acts of the state governments did not survive the vigorous debates within the convention, it can be analyzed from two different perspectives. On the one hand, had this power of the national legislature become part of the Constitution, it would have reduced the individual states to mere political subdivisions totally subservient to the national government. What’s more, it was a power that, according to the Declaration of Independence, justified revolution against the British Empire.
 On the other hand, the failure of this provision placed very few limits on government authority in the individual states. The Constitution granted to the federal government virtually no power to compel the states to respect, protect, and guarantee the fundamental rights of all the people. This eventually allowed the states to protect slavery, as well as to oppress free blacks and active opponents of slavery.
 Only with the passage of the 13th, 14th, and 15th Amendments following the American Civil War would this gaping constitutional defect be rectified. 
While the Virginia Plan was clearly a boon to the larger states, the smaller states, led by Delaware and New Jersey, were horrified by Madison’s and Randolph’s scheme.  Fearing complete annihilation by the large states, they proposed an alternative plan that served to equalize the population advantage of the larger states.  William Paterson of New Jersey took up the cause of the small states and submitted what became known as the New Jersey Plan.
 He put forward a federal structure of government that preserved the independence of the states by specifically enumerating the powers granted to the national government. To protect the lesser populated states, he also called for equal representation in the legislature, similar to the Confederation Congress. From Paterson’s proposal would emerge the upper chamber of legislature—the United States Senate—which provides for two senators per state regardless of population and represents the several states in the national legislature. Demonstrating the delegates’ suspicions of too much democracy in the federal government and their desire to create a more deliberative and dispassionate legislative body, the Convention agreed to provide for indirect election of the Senate. In the original Constitution, state legislatures selected the senators until the ratification of the Seventeenth Amendment in 1913; today, United States senators are elected directly by the people.
 

Ratification of the Seventeenth Amendment fundamentally changed the nature of the federal government as direct popular election of US senators now made them more responsive to the people rather than concerns of the states. A recent example of how this change can affect legislation is the 2009 Affordable Health Care Act, also known as Obamacare. Had US senators been elected by state legislatures in 2009, it is highly unlikely Obamacare would have passed the Senate since much of the financial liability of the new health care legislation will be borne by the states. Under the original representative provisions of the Constitution, senators would have protected the states from such a huge financial burden. Today, senators, like members of the House of Representatives, are much more influenced by the opinions of individuals rather than the common needs of the states or regions of the nation. As such, this change has directly contributed to the dramatic increase in the federal deficit and national debt over the past several decades.
But even with the ratification of the Seventeenth Amendment, the Senate, unlike the House of Representatives and its frequent and direct election by the people, contains more continuity and consistency as its members serve six-year terms with one-third of the body standing for election every two years.   These two legislative branches were a combination of the Virginia and New Jersey plans and were a result of an agreement that became known as the “Great Compromise.” Constructed by Connecticut delegate Roger Sherman (Because of this it is sometimes called the Connecticut Compromise.), the compromise established the House of Representation based on population and the Senate based on state equality. More importantly, the compromise on representation demonstrated the delegates’ ability to set aside personal interests in favor of the national interest.  Although the debates during the convention could become heated, this willingness by the convention members to mediate and negotiate differences proved invaluable during later, more antagonistic, discussions.

An example of those difficult discussions centered on the executive branch.  Described in Article Two, this was the most controversial part of the Constitution. Indeed, Pennsylvania delegate James Wilson stated confidently that the presidency was “in truth the most difficult of all on which we have had to decide.”
 Many delegates expressed alarm over a strong executive (recall that the Articles of Confederation did not even have an executive), fearful that it may appear too much like a king or evolve into a national dictator.  Indeed, after nearly a decade of fighting the British Empire, personified by an all-powerful and corrupt king, “[a]ntimonarchical sentiments became intrinsically linked to [the United States’] emergence, and therefore to its collective self-definition.”
 But others, such as Alexander Hamilton, advocated a strong, independent executive who could govern the nation during times of crisis or when the legislative branch was not in session.  The checks and balances on the executive, supporters maintained, would prevent the creation of the dictator or the accumulation of too much power by one individual.  Moreover, the elective nature of the office combined with congressional authority to impeach the president provided additional barriers against the possibility of executive abuse of power. National executive supporters had, inadvertently, been aided by the incompetence and corruption of the state legislatures, as evidenced by Madison’s desire to give the new national legislature the authority to declare null and void state legislation that conflicted with the Constitution. These experiences with the colonial legislatures during the Revolutionary War and the state assemblies afterwards served “to confirm the tendencies toward increasing confidence in the executive and increasing distrust of the legislature.”

Considerable debate, much of it quite heated, occurred over issues such as whether the executive should be a single individual or a committee, the method of electing the executive, the length of the executive’s term, and whether the executive would be eligible for re-election. In the end, the chief executive was a single individual given the title “president,” and was elected to four-year terms with no limitations on the number of terms served.  The president was also the commander-in-chief of the military (although, Congress was given the power to declare war), possessed the power to appoint judges and other officials, could make treaties with foreign nations, and veto congressional legislation. The substantial checks and limitations of executive authority, combined with the knowledge that the nation’s first chief executive would be the universally respected and dignified George Washington, relieved much of the anxiety of those who feared the inclusion of a separate executive branch in the new government.
One of the more confusing aspects of the federal Constitution surrounds the method by which the president of the United States is elected.  Spurred by fears of directly electing such a potentially powerful individual and the desire to maintain the federalized structure between the state and federal government, the convention created the Electoral College.  Some advocates of a more direct form of democracy have criticized the Electoral College since it does not permit the whole electorate to directly elect the president, and can, in certain rare and unusual cases, result in a presidential candidate with less popular votes winning the election. But despite this possibility—and it has occurred on at least two occasions—the Electoral College is still the constitutionally legal and proper method by which we elect the nation’s chief executive.  
The Electoral College is equal to the congressional delegation of all the states; that is, the total number of representatives and senators in the United States Congress to which each state is entitled.  When a presidential election occurs, it is actually the electors of the Electoral College, who pledge support for a specific candidate, for whom the people vote.  (In some states, the names of the electors actually appear on the ballot along with the names of the presidential candidate for whom the elector supports.)  On the first Monday following the second Wednesday in December after a presidential election, the electors meet in their respective state capitals and vote for the president. (The electors are constitutionally prohibited from leaving their state in their capacity as electors in order to prevent the likelihood of inappropriate influence regarding who to vote for in the Electoral College.) The individual with a majority of electoral votes is elected president. Under the original Constitution, the person receiving the second most votes is elected vice president, although this provision was amended by the Twelfth Amendment after Thomas Jefferson, John Adams’s opponent, was elected to the vice presidency in the Adams administration. If no candidate receives a majority of the electoral votes, the House of Representatives, with each state delegation casting a single vote, would decide from among the top three candidates who will be president.  Since the Electoral College consists of the total number of the states’ congressional delegation, it is actually representatives (electors) from the states who elect the president; in other words, it is the states, through their electors, who elect the president.  Again, this is an important aspect of the Constitution’s federalist structure.  

Additionally, most states (except Maine and Nebraska) stipulate that the presidential candidate who gains the most votes within a state’s borders receives all of that state’s electoral votes.  This winner-take-all system forces the candidates to try to win as many states as possible, thus acquiring as many electoral votes as possible.  A simple example may illustrate the value of this system of electing a president.  The total population of eight Rocky Mountain and Western states (Idaho, Wyoming, Utah, North and South Dakota, Montana, Nevada, and Colorado) is less than the population of New York City alone.  However, the combined Electoral College vote for these eight states is thirty-two, one less than the whole state of New York.  Without the Electoral College, a presidential candidate could focus virtually all of his time, energy, and money on a few of the most populous states, i.e., Florida, California, and New York; or large metropolitan areas; ignore the rest of the country; and gain a popular majority.  With the Electoral College system, a presidential candidate is forced to gain support from a wide cross-section of the nation rather than winning large majorities in a few of the larger states. 

Another provision of Article Two created the unique office of the vice president.  Largely a ceremonial post in which the occupant serves as the chief executive’s “lady-in-waiting,” the vice president assumes the powers of the presidency “in case of the removal of the President from office or of his death, resignation, or inability to discharge the powers and duties of the office.”
  The only real constitutional power granted to the vice president is to preside over and serve as President of the Senate.  While many of the early “veeps” took this responsibility seriously—primarily to give them something to do while the waited for their boss to die—today most vice presidents rarely appear in the Senate and exercise their senatorial duty only in instances when they need to cast a tie-breaking vote.  Although the vice president is only a “heartbeat away from the presidency” and occupies the most powerful potential office in the land, the president he serves largely controls his role in administrative affairs.

Article Three of the Constitution defined the third branch of the federal government, the judiciary.  Little debate took place over the judiciary at the Constitutional Convention; indeed, it was intended to remain weak and the framers of the Constitution did not believe it capable of threatening the liberties of the people. One of the reasons the powers granted to the federal judiciary were largely undefined and thus limited was the suspicions many Americans had regarding judicial power generally. Largely believed to be an extension of the abusive and arbitrary powers exercised by the king and his minion, courts in colonial America were thought to be the political tools of royal governors and judges were, in the words of Thomas Jefferson, “eccentric impulses of whimsical, capricious, designing men.”
 But supporters of the Constitution recognized a “particularly essential” role for an independent judiciary under a “limited Constitution.” Alexander Hamilton, in Federalist 78, declared that courts under the Constitution “were designed to be an intermediate body between the people and the legislature” and that it was the judiciary’s duty to keep the legislature “within the limits assigned to their authority.”
 To this end, the Framers understood “an independent judiciary adds an extra layer of security against [the] lamentable tendency of representative government” to exceed its constitutional boundaries.
 Indeed, “[w]hen a statute conflicts with the Constitution, the judge, far from subverting the will of the people, is actually enforcing it be declaring that statue unconstitutional and void.”
 To promote the independence of the judicial branch, judges under the Constitution serve for life, which it was believed would remove politics from their decisions, and were given power to decide “all Cases arising under this Constitution, the Laws of the United States, and Treaties made under their Authority.”
 But it would not be until the landmark decisions of John Marshall, Chief Justice of the United States during the first third of the nineteenth century that would breathe life into the federal judiciary as a fully endowed branch of the American constitutional system.

As previously discussed, the Constitution created a government of limited powers and embedded within its structure a series of vertical and horizontal checks and balances intended to keep government within its constitutional boundaries. Several provisions within the Constitution specified these boundaries. Section VIII of Article One enumerated the specific powers granted to Congress; these include the authority to lay and collect taxes, borrow money, regulate foreign and interstate commerce, coin money, establish courts inferior to the Supreme Court, maintain and regulate an army and navy, declare war and pass laws necessary to carry out the enumerated powers.  A specific power the Constitution granted to the national government was the authority to admit new states and regulate the federal territories (Article 4, Section III).  Moreover, in one of its most important provisions, the Constitution stipulated that the federal laws and treaties are the supreme law of the land (Article 6) and that the states are bound by those laws.  This supremacy clause “breathed a vitality into the Constitution which it might never otherwise have gained, and offers perhaps the best single illustration of that combination of common sense and inspiration, of practical ingenuity and farsighted vision, which marked the instrument as a whole.”
  It obligated the states and their representatives to abide by federal laws and gave the national government the ability to enforce them.  In addition, the supreme law clause set the Constitution above ordinary laws and statutes that may be passed by the states or national government. Thus, despite establishing “the people” as the source of power under the Constitution, the Constitution, and the limited government it created, sought to limit popular majorities, whether they be amassed within the states or at the federal level. In effect, by ratifying the Constitution, including the supreme law clause of Article 6, the people of the United States made a conscious decision to limit their own power in order to preserve and maximize their liberty. Finally, to the states the Constitution guaranteed a republican form of government (Article 4, Section IV).  The states also retained the powers of local government and regulated most of the issues that affected people’s every day life, such as education and police enforcement.   

The Constitution also denied certain powers to the federal government in Section IX of Article 1.
  For example, it prohibited the suspension of habeas corpus (due process in legal proceedings) except in cases of rebellion or invasion.  It prohibited bills of attainder (a special law that condemns and punishes an individual without a judicial trial) and ex post facto laws (laws that fixes punishments for acts committed before the law was passed).  Moreover, the Constitution proscribed Congress from discriminating among the states regarding interstate commerce regulation, prohibited titles of nobility and foreign gifts, and rejected religious qualifications for holding office.  The original Constitution also prohibited the collection of taxes derived from income until the Sixteenth Amendment amended that clause in 1913. What’s more, Section X prohibited the individual states from exercising certain powers, including treaty-making with or declaring war against foreign powers, coining money, or levying tariffs against another states. 
Finally, the convention delegates relaxed the process by which the Constitution could be amended.  Rather than maintaining the Articles of Confederation requirement of unanimity, the Constitution provided two methods by which the document could be revised.  First, the Constitution could be amended by a two-thirds majority of both houses of Congress and ratification by three-fourths of the states; second, the document could be altered if two-thirds of the states called a convention for the purpose of proposing amendments.  Any modifications to the Constitution by this special convention also required ratification by three-fourths of the states.  During the Constitutional Convention the Committee on Detail suggested an easing of the amendment process when its first rule stipulated that the Constitution should “insert essential principles only, lest the operations of government should be clogged by rendering those provisions permanent and unalterable, which ought to be accommodated to time and events.” The moderation of the Articles’ unanimous amending process accomplished this goal.  To this point, the Constitution has been amended twenty-seven times, all through the actions of Congress and ratification by the states.

Slavery and the Constitution

While the Constitution is a governing charter that solved many of the problems faced by the early republic, it is also a document that required compromises on many vital issues.  One of the most difficult questions confronted by the Founders was the issue of slavery.  The glaring inherent contradictions between the republican ideals of liberty and equality and human bondage were well known and challenged the convention delegates at almost every turn.  In the end, a series of compromises gave a tacit recognition of slavery’s existence while demonstrating an obvious uneasiness with the institution.  Without compromise union would have been impossible; indeed, Charles Cotesworth Pinckney, a leader of one of South Carolina’s most power political families and an important voice for the South at the Federal Convention summed up the Southern viewpoint when he “reminded the Convention that if the Committee should fail to insert some security to the Southern States against an emancipation of slaves he should be bound by duty to his State to vote against” the Constitution.
 Satisfied with the security the Constitution provided slavery, Pinckney signed the final draft of the document.
The security to which Charles Pinckney referred translated into the limited powers granted to the new federal government by the Constitution, which, as mentioned earlier, ensured that very few of the protections retained by the people and guaranteed by the Constitution would be applied to the state governments. As constitutional scholar Randy Barnett notes, “This grave and nearly fatal flaw of the original Constitution almost destroyed the United States.” While some would argue later that the Constitution allowed the federal government to regulate and even prohibit slavery in some circumstances, such as the federal territories and the District of Columbia, virtually everyone agreed that the Constitution granted no power to legislative on slavery in the several states. This would allow human bondage and the deprivation of fundamental rights and liberties of an entire race of people to be denied for three-quarters of a century. Following the Civil War, the Constitution would be amended to abolish slavery and “provid[e] greater protections of the rights by the sovereign people” against the state governments.

But despite the protections of slavery through omission, the slavery provisions within the Constitution demonstrated the uneasiness many of the delegate had for the institution. Nowhere does the word “slave” or “slavery” appear in the Constitution. Luther Martin, a delegate from Maryland explained this omission by saying the delegates “anxiously sought to avoid the admission of expressions which might be odious in the ears of Americans;” Delaware delegate John Dickinson offered a more tempered reason when he concluded the omission was “an endeavor to conceal a principle of which we are ashamed.”
  Pennsylvania delegate Gouverneur Morris was perhaps the most adamant against the recognition of slavery in the Constitution when he declared, “he never would concur in upholding domestic slavery. It was a nefarious institution. It was the curse of heaven on the States where it prevailed.”
 And James Madison, a slaveowner, commented during the debate over the importation of slaves that the term should not be used as it would be “wrong to admit in the Constitution the idea that there could be property in men.”
 Later, during the ratification battle, Madison struggled to justify the three fifths compromise stating that the “true state of the case is, that [slaves] partake of both qualities: being considered by our laws, in some respects, as persons, and in other respects as property.” But Madison also admitted that “the slave is no less evidently regarded by the law as a member of the society, not as part of the irrational creation; as a moral person, not as a mere article of property.” But in the end, Madison, seeing no other alternative, urged the states to adopt the compromise concluding that the Constitution recognized slaves as “inhabitants, but as debased by servitude below the equal level of free inhabitants, which regards the SLAVE as divested of two fifths of the MAN. 
 
As Madison’s words indicate, there clearly was a strong sense of discomfort among the convention’s delegates when the topic of slavery arose. Indeed, in the provisions of the Constitution that referenced slavery, the Framers use the terms “person,” “other persons,” or “such persons” to describe slaves, a clear indication of the slaves’ humanity and a strong implication that they possessed natural rights. Many years later, Abraham Lincoln confirmed this belief when he said the Framers, while asserting equality and inalienable rights, “did not mean to assert the obvious untruth, that all were then actually enjoying that equality [or] that they were about to confer it immediately upon them.” Rather, the Framers “meant simply to declare the right, so that the enforcement of it might follow as fast as circumstances should permit.”
 
But despite the avoidance of the term, slavery is discussed on three different occasions in the Constitution. Article One, Section IX prevented Congress from prohibiting the “migration or importation of such persons as any of the States now existing shall think proper to admit prior to the year 1808;” i.e., the Congress could not prohibit the international slave trade until the year 1808, at which time it promptly did.  This came about as a result of a Sectional Compromise, an even more significant compromise (for the viability of the Union) than the Great Compromise regarding congressional representation between the large and small states.  The Sectional Compromise was an agreement between the southern slave states and the New England states in which the former agreed to require only a simple majority (as opposed to a two-thirds majority) for interstate commerce legislation and certain taxation power while the latter consented to defer for twenty years any prohibition of the international slave trade.  Without this compromise, it is highly unlikely that a constitutional understanding would have been possible.

Slaves were also considered in congressional representation and in the Electoral College.  As previously mentioned, Article One, Section II stipulated that population of the states determined representation in the lower house.  This was to be calculated by “adding to the whole number of free Persons, including those bound to service for a term of years [indentured servants], and excluding Indians not taxed [no representation without taxation], and three-fifths of all other persons [slaves].”
  In other words, for the purposes of the census, congressional representation, and electors to the Electoral College the convention developed a crude, not to mention arbitrary, method by which slaves were counted as three-fifths of a full citizen.  
Some have claimed that this three-fifths compromise, as it was known, indicated that the framers of the Constitution believed slaves to be three-fifths of a human being. This is completely untrue and indicates a faulty reading of history. First of all, free black Americans in Northern states were counted as whole persons for purposes of representation. Second, southern delegates at the convention, those who, one would think, would have the least regard for the humanity of slaves, wanted slaves to be counted as whole persons; it was northern delegates who did not want slaves counted at all since they knew slave representation artificially inflated southern numbers in Congress. Some northern delegates facetiously suggested that if slaves were wholly represented northern cattle should be equally represented. Finally, under the Articles of Confederation when tax liability was determined by population, it was southerners who did not want slaves counted, while northerners did. Thus, the three-fifths compromise was not a philosophical statement of humanity directed toward black Americans; rather, it was a mathematical compromise aimed at resolving a dispute over representative limbo involving a particular a class of people. Indeed, the three-fifths compromise could actually provide an incentive for the states to continue the process of emancipation of slaves since each freed slave would add to the state’s representation, not only in the House of Representatives, but in the Electoral College as well.
 

But regardless of the compromise concluded, the reasons for it, and the incentives to emancipation it may have provided, there is no question that the three-fifths scheme was “an ugly arrangement certain to breed and amplify resentment.” The slaves, of course, had no right or ability to exercise this partial representation and it effectively gave the slave states’ free citizens 1.5 to 1.6 times the voting power of each eligible voter in the free states.”
 Thus, on the eve of the Civil War in 1860, distortion in representation had the effect of artificially inflating the South’s representative population by over 500,000, which translated into over fifty additional southern representatives in Congress and the Electoral College.  The three-fifths compromise remained in effect until after the Civil War when the Thirteenth Amendment abolished slavery.  
The final constitutional provision that dealt with slavery appeared in Article Four, Section II.  The fugitive slave clause stipulated that any “person held to service or labour in one State, under the Laws thereof, escaping into another, shall be delivered up on the Claim of the Party to whom such Service or Labour may be due.”
 This provision throughout the antebellum era (prior to the American Civil War) “in effect required the national government to subsidize the enforcement of the slave system with resources from slaveholders and non-slaveholders alike,”
 leading to the idea that slavery was national while freedom was local. However, the convention delegates curiously chose not to provide a grant of power to Congress to enforce the provision. As a result, many Northern states would pass “Personal Liberty Laws” to essentially nullify or invalidate fugitive slave statutes passed by Congress, thus making freedom national and slavery local.
 Though the constitutional aspect of the fugitive slave clause and the authority of Congress to enforce the clause would be a seriously debated legal issue, the actual impact of forcing northern opponents of slavery to cooperate in the capture and return of runaway slaves had a significantly greater impact on the average American; indeed, it greatly enhanced the northern abolitionist movement of the nineteenth century and played a major role in the eventual sectional breech between the North and South and ultimately in the eruption of the American Civil War.  

At the conclusion of the Philadelphia convention, delegates, with a great sense of relief, believed they had accomplished their purpose.  They had, in Benjamin Franklin’s words, created “a republic, if you can keep it.” Although none of the delegates were completely satisfied with the finished product, the Constitution maintained the two great republican principles:  first, it was a written document that established a legislative government based on the consent of the governed; second, it limited the powers of that government. What’s more, it would “become one of the most renowned and respected texts in human history” that “enabled the nation to assure itself and offer to immigrants a regime of ordered liberty and a society of laws” that applied to everyone equally.
 When the convention ended on September 17, 1787, forty-two of the original fifty-five delegates signed the document.  This, however, was only the first step.  The Framers of the Constitution stipulated that three-fourths (nine) of the states, through special ratifying conventions, needed to approve the document before it became operational.  

Ratification of the Constitution

Although the delegates to the Constitutional Convention went well beyond the Confederation Congress’s authorization to merely “revise” the Articles of Confederation, the submission of the Federal Constitution to the individual states for ratification gave it legal legitimacy.  What’s more, the Confederation Congress, on September 28, 1787, “Resolved Unanimously that the [Constitution] be transmitted to the several state legislatures.”
 This resolution indicated Congress’s approval, not necessarily of its final product, but at least of the Convention’s actions. But despite the celebratory mood of most of the convention delegates, universal national approval of the document was not guaranteed.  In a classic case of winning the public relations battle, the supporters of the Constitution were known as Federalists; in reality, the “Federalists” should have been called “Nationalists” because they supported a stronger central government, Knowing they faced an uphill ratification battle, their strategy was to advocate the value and effectiveness of the Constitution through pamphlets, newspaper articles, and speeches.  
Unquestionably the most effective instrument favoring the ratification of the Constitution was The Federalist Papers.
  Authored anonymously at the time by “Publius” (“to proclaim” or “to bring to the public”), the essays were the political handiwork of James Madison and Alexander Hamilton and John Jay, who collectively conducted “one of the great lobbying campaigns in American history to get the Constitution ratified.”
 Considered one of the finest and most enduring pieces of political literature every written, The Federalist carried great force with contemporaries as well as modern readers. George Washington commented that the essays “cannot fail to make a lasting impression upon those who read the best publications on the subject, and particularly the pieces under the signature of Publius.”
 Thomas Jefferson called them “the best commentary on the principles of government which ever was written.”
 Future Chief Justice John Marshall, who played a significant role in Virginia’s ratifying convention, said that The Federalist “expose[d] the real circumstances of America, and the dangers which hung over the republic; to detect the numerous misrepresentations of the constitution; to refute the arguments of its opponents; and to confirm, and increase, its friends, by a full and able development of its principles.” Predicting its future import on American political theorists and historians, Marshall concluded by saying The Federalist “will be read and admired when the controversy in which that valuable treatise on government originated, shall be no longer remembered.”
  More recently, Madison biographer Lynne Cheney says they “stand alongside the Declaration of Independence and the Constitution as a fundamental text of American history.”
 Historian Clinton Rossiter agrees. “It would not be stretching the truth more than a few inches,” Rossiter wrote, “to say that The Federalist stands third only to the Declaration of Independence and the Constitution itself among the sacred writings of American political history.”
 Without a doubt, The Federalist Papers serve as one of the greatest series of political editorials expounding the ideals of a republican form of government. Perhaps their greatest value is educational. Michael Meyerson says that the great task of The Federalist was “to explain to those voting on the ratification question both the details of how the government would operate under the Constitution, as well as the theoretical justification for many of the decisions made in secret in Philadelphia.”
 
Without a doubt, the most famous essay in the series is Madison’s Federalist Number 10, which addresses “the diseases most incident to Republican Government:” factions, or what we would call today special interest groups. Madison defined a faction as “a number of citizens, whether amounting to a majority or a minority of the whole, who are united and [are motivated] by some common impulse of passion, or of interest, [contrary] to the rights of other citizens, or to the permanent and [cumulative] interests of the community.”
 (With this definition, some today would consider the two major political parties in the United States as factions.) The prevailing opinion, especially among those opposed to the Constitution, was that a republican form of government would not survive over such a large and diverse nation like the United States. It inevitably would degenerate into a tyranny or dictatorship of the strongest and most vocal faction. Opponents of the Constitution looked back through history and concluded that small geographical regions, such as the individual states, could succeed as republics, but not a large landmass nation like the United States with a large and expanding population. Madison asserted that the size and diversity of the United States would actually work to prevent the creation of factions, or at least limit their impact, because the nation would have “many more groups with many more competing interests.”
 Any factions that would develop, even if they were the more dangerous majority faction, would have shifting majorities; thus, no one faction would be able to indefinitely seize control of the government and threaten the individual liberty or personal rights the Constitution was design to secure. “Extend the sphere,” Madison wrote, “and you take in a greater variety of parties and interests; you make it less probable that a majority of the whole will have a common motive to invade the rights of other citizens; or if such a common motive exists, it will be more difficult for all who feel it to discover their own strength, and to act in unison with each other.”
  It was this argument in Federalist 10, as well as the equally persuasive essays on the separation of powers and federalism, that would convince enough people that the Constitution and the republican government it created would serve as a sufficient protector to the people’s liberties. In the end, with Federalist 10 leading the way, The Federalist Papers proved an indispensible source for the supporters of the Constitution in states where ratification was anything but assured.
Opposing ratification of the Constitution was a group saddled with the negative, as well as misleading, title Anti-federalists.  Asserting the Constitution as undemocratic and aristocratic, the Anti-federalists charged that the power taken from the states and transferred to the national government invaded the federated nature of the American system; in effect, the Anti-federalists opposed the Constitution because they favored more federalism, not less. George Mason, a leading anti-Federalist, expressed the sentiments of many opponents of the Constitution when he said the consolidation of the new government at the expense of the states was “calculated to annihilate totally the State governments.”
 Part of this fear of a stronger national government stemmed from the fact that the Anti-federalists tended to represent the poorer groups in American society who comprised the debtor class and supported easy credit and the printing of paper money.  They distrusted the strong central authority, specifically the single executive, embodied in the Constitution and feared that it would favor the wealthy classes. As such, Anti-Federalists charged that the new government did not contain sufficient safeguards against potential abuse by the national government; nor did it adequately secure the sovereignty of the states. Indeed, one of the most outspoken opponents of the Constitution, Patrick Henry of Virginia, refused to attend the Constitutional Convention because he “smelt a rat in Philadelphia, tending toward monarchy.”
 Related to these fears, the Anti-federalists also objected to the lack of a bill of rights, which they believed was necessary tool to check the central authority’s natural tendency to tyranny.
  

A very vigorous and spirited debate occurred across the nation over the next eighteen months. Most of the individual states, at various times between October 1787 and 1788, held special elections for conventions that would debate ratification.  The purpose of these special state conventions was singular: to debate, consider, and ultimately approve or reject the Constitution. Though he did not participate in the creation or ratification of the Constitution, Thomas Jefferson firmly understood and endorsed this concept. In his Notes on the State of Virginia, he wrote, “To render a form of government unalterable by ordinary acts of assembly the people must delegate persons with special powers. They have accordingly chosen special conventions or congresses to form and fix their governments.”
 Following these special elections, the conventions in the smaller states quickly accepted the Constitution; Delaware, thirteenth in population among the states, was the first to ratify on December 7, 1787.  Pennsylvania was the first of the large states to ratify the Constitution on December 12.  Within the next month, the states of New Jersey, Georgia, and Connecticut approved the document.  Massachusetts was the first state in which serious opposition arose; those opposed to the Constitution demanded a bill of rights to which the Federalists agreed and, on February 7, 1788, the Bay State ratified the document.  
By June, Maryland and South Carolina granted their approval bringing the total number of ratified states to eight.  According to Article VIII of the Constitution, the approval of nine, or three-quarters, states were required for the Constitution to take effect, and this officially occurred on June 21, 1788 in New Hampshire; however, Virginia and New York were not, as of yet, among the nine.  Without the participation of those two influential states, the Constitution could not realistically be implemented in any serious way.  Despite strong anti-Federalist opposition, these two important states fell into line in July, but not until after the Federalists again agreed to add a bill of rights. 
This issue of a bill of rights became a very contentious issue during the ratification process. The call to add a bill of rights to the Constitution began toward the end of the Constitutional Convention when George Mason of Virginia and Elbridge Gerry of Massachusetts refused to affix their signatures to the document when the delegates refused its consideration. While discussion had occurred during the early days of ratification, support for a declaration of rights reached a crescendo during the debates in the Virginia and New York conventions. Anti-Federalists believed that a bill of rights was necessary to protect the sovereignty of the states from the newly empowered central government. Even Thomas Jefferson, a good friend of James Madison and who generally approved of the new Constitution, said that a bill of rights “is so much to the interest of the States” and people.
 A prime strategy of the opposition, especially New York Governor George Clinton, was to make ratification of the Constitution conditional on either convening a second convention to consider amendments or adding a bill of rights once the new Congress under the Constitution assembled. If the Federalists did not agree to one or both of these demands, the anti-Federalists threatened to withdraw their state from the Union. James Madison, recognizing the conditional strategy as a backdoor method to derail the Constitution and the new government, vehemently opposed this scheme. In a letter to Alexander Hamilton, he wrote “the Constitution requires an adoption in toto, and for ever. It has been so adopted by the other States. An adoption for a limited time would be as defective as an adoption of some of the articles only.”
 Not only did the “Father of the Constitution” and the future “Father of the Bill of Rights” make his position perfectly clear on the issue of conditional ratification, but he also provided insight into his opinion on an issue that would challenge the integrity of the Union several times in its future, culminating in the sectional crisis of 1860-61 that led directly to the American Civil War—state secession.

To counter these arguments, Federalists like Madison, during both the Constitutional Convention itself and the ratification debates, claimed that a bill of rights was unnecessary—indeed, some charged that its addition could actually be dangerous to the liberties of the people—because the Constitution created a government of limited and specified powers. Why, the Federalists asked, would it be necessary to prohibit the government from doing something it was not empowered to do? Though James Madison would later shepherd a bill of rights through the House of Representatives, he indicated on his written speech: “Bill of Rights—useful—not essential.”
 James Wilson, who represented Pennsylvania at the Federal Constitution, offered probably the best argument for the Federalist case when, on October 6, 1787, he delivered a speech to the state legislature to explain the principles of the Constitution. On the issue of a bill of rights, Wilson unequivocally denied its need saying it would be “superfluous and absurd to have stipulated” within the Constitution “that we should enjoy those privileges of which we” the people did not give up. In using the example of freedom of the press, Wilson claimed that the government created by the Constitution “possesses no influence whatever upon the press, and it would have been merely nugatory [trivial] to have introduced a formal declaration upon the subject.” In fact, Wilson concluded, “that very declaration might have been construed to imply that some degree of power was given, since we undertook to define its extent.”
  Alexander Hamilton agreed and used much of Wilson’s argument attempting to convince New York to ratify the Constitution without a bill of rights. Not only would a bill of rights be “unnecessary,” Hamilton wrote, but it “would even be dangerous. They would contain various exceptions of powers not granted,” and would allow the government to “claim more [powers] than were granted.”
 The anti-Federalists countered by claiming that the Constitution denied the government certain powers, such as suspending habeas corpus and prohibiting ex post facto laws, that the Constitution did not grant. In the end, in return for unconditional ratification of the Constitution, the Federalist guaranteed the anti-Federalists that a list of rights and liberties would be considered once the government met; and with the ratification by New York and Virginia, the new, more powerful government under the Constitution would be given a fair hearing. 

Upon his home state’s and New York’s approval, George Washington, who was almost assured of being elected president under the new government, optimistically prophesied the beginning of “a new era, and perhaps . . . a more happy one than hath before appeared on this chequered scene of existence.”
  The final two recalcitrant states, North Carolina and Rhode Island, held out for over a year.  North Carolina actually adjourned their ratification convention without taking a vote, while Rhode Island chose not to even call a convention.  In the end, however, these states realized they could not safely exist outside the Union; thus, North Carolina ratified the Constitution on November 21, 1789, and Rhode Island followed suit on May 29, 1790, more than a year after George Washington had been elected as the nation’s first president.

The Significance of the Constitutional Convention

The remarkable Philadelphia convention and the extraordinary Constitution its delegates created was a seminal event, not just in American history, but in all of Western Civilization. Indeed, the Federal Convention’s president and the man who would lead the new government under the Constitution called the delegates’ work “little short of a miracle.”
 James Madison, the most prepared and leading force behind the venture, afterward stated that should the new government under the Constitution “not be marred in [its] execution, it may prove the best legacy ever left by lawgivers to their country, and the best lesson ever given to the world.”
 During the summer months of 1787, the fifty-six delegate to the Constitutional Convention delicately combined the principles and philosophy of securing individual liberty; confronted the reality of the need for a stronger central government; and establishing the structure, controls, and mechanism that sought to prevent that government from exceeding its carefully constructed boundaries. The result was the triumph of classically liberal government.  The Framers of the Constitution attempted to combine a mixture of democratic ideals tempered by conservative elements.  Its greatness lies in the fact that it retained the ideal—that is, the republican values of liberty and fundamental rights that had been the objectives of the revolution—while addressing the practical—interstate commerce, the national debt, credit, and revenue. It also sustained the precedent of compromise to resolve problems of national interest; but the greatest compromise at the convention—slavery—would be the greatest blot on the Framers achievement, what historian Bernard Devoto has called “the paradox at the nation’s core.”

In general, the document assumed that all power originated with “the people,” but provided mechanisms that guarded against the tendencies of the unrestrained masses—the mobocracy as some called it. It established republican form of government intended, in Mark Levin’s words, “to protect the individual’s liberty from a tyrannical centralized authority and, conversely, the anarchy of mob rule.”
 Indeed, James Madison recognized this danger when he wrote to his friend and fellow Virginian Thomas Jefferson that it was the abuses of the state legislatures, the closest representatives of the people, “so frequent and so flagrant as to alarm the most stedfast friends of Republicanism” that “contributed more to that uneasiness which produced the Convention, and prepared the public mind for a general reform” of the national government.
 To this end, the Constitution, while increasing the powers of the general government in its relationship with the individual states, also established specific and limited powers for that government. Again James Madison, perhaps the individual most familiar with the purpose and meaning of the Constitution, acknowledged this fact during the ratification debates when he wrote in Federalist 45, “The powers delegated by the proposed Constitution to the federal government, are few and defined.”
 A few years later, the Father of the Constitution confirmed this sentiment when he wrote to a friend that if the “means” and “objects” of the general government be “unlimited,” “the parchment had better be thrown into the fire at once.”
 Thus, the checks and balances embedded within the Constitution, in addition to preventing the accumulation of too much power in the hands of one component of the national government, sought to limit the government’s power and provide safeguards against quick, radical change.  Again, James Madison provided the purpose of check and balances when he wrote, “The accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be pronounced the very definition of tyranny.”
 The legislative branch, especially the Senate, was intended to be a deliberative body that would extensively discuss issues before reaching any conclusions or decisions.  These checks and balances and the separation of powers also ensured that numerous individuals representing diverse interests in the national government had to approve legislation before it was implemented.  

But most significantly, the convention delegates succeeded in creating a document that championed liberty and the protected fundamental rights. Without question, the Framers sought to avoid “sow[ing] the seeds for the very tyranny from which the American colonies had liberated themselves.”
 In this way, the Constitution embeds the natural and “unalienable rights of life liberty and the pursuit of happiness” of the Declaration of Independence into the governing charter of the United States. In this way the Declaration is the “conscience of the Constitution.”
 The Constitution seeks to create “a more Perfect Union” by establishing a government whose primary role is the security and protection of the fundamental rights of all Americans. Even Alexander Hamilton, who advocated a stronger central government than most Americans at the time wanted recognized the need to secure individual liberty and natural rights in the Constitution when he wrote, “the sacred rights of mankind are not to be rummaged for, among old parchments, or musty records. They are written, as with a sun beam, in the whole volume of human nature, by the hand of the divinity itself; and can never be erased or obscured by mortal power.”
 As such, the Constitution delicately balances the need for government power to secure those natural rights and fundamental individual liberties while preventing the government from becoming too powerful that it threatens those rights and liberties. 

The result of the 1787 Convention was a peaceful counter-revolution that solidified, but controlled, the gains of the revolution.  It maintained the values and ideals of republican government—checks on governmental authority and consent of the governed—but it also prevented radicals, such as those who participated in Shay’s Rebellion, from gaining any significant control of the levers of government.  It had the effect of restoring the political and economic stability of the colonial period and conserved the principle of democratic government under a new definition of popular sovereignty.  All three branches of the national government, in some way, represented the people.  It reconciled the conflicting principles of liberty and order—“ordered liberty,” as it became known—and because of this, conservatives and radicals alike, for decades to come, would use the Constitution to champion the heritage of democratic revolution.
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